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SECOND  REPORT 


OF  THE  COMMISSIONERS  APPOINTED  TO  REVISE  THE 

O0JDIB  OS' 


To  the  Senate  and  House  of  Representatives  of  the  Commonwealth 

of  Pennsylvania . 

Gentlemen — The  commissioners  appointed  in  pursuance  of  cer¬ 
tain  resolutions  adopted  by  the  legislature,  on  the  23d  March, 
1 830,  “relative  to  a  revised  code  ot  Pennsylvania,”  have  trans¬ 
mitted  to  me  their  second  report,  which  I  hasten  to  lay  before  the 
two  houses  for  their  consideration  and  approval. 

GEO.  WOLF. 

Harrisburg,  March  5th,  18S2. 


SIR — We  have  the  honor  to  transmit  to  your  Excellency  a 
second  report — prepared  in  pursuance  of  the  resolution  of  the  leg¬ 
islature  of  the  23d  of  March,  1830 — comprising  two  copies  of  each 
of  the  following  documents,  viz: 

1.  A  report,  in  part,  on  the  subjects  of  the  statute  law  generally, 
and  the  administration  of  justice. 

2.  A  bill  “relating  to  last  wills  and  testaments,5*  with  accompa¬ 
nying  remarks. 

3.  A  bill  “relating  to  the  descent  and  distribution  of  the  estates 
of  intestates,55  with  accompanying  remarks. 

4.  A  bill  £ ‘relating  to  executors,  administrators  and  collectors,55 
with  accompanying  remarks. 

We  beg  to  assure  your  Excellency  that  we  shall  continue  to  give 
to  the  important  subjects  of  our  commission  our  earnest  and  united 
attention. 

And  we  remain  with  great  respect,  your  obedient  servants, 

W.  RAWLE, 

T.  J.  WHARTON, 

JOEL  JONES. 

Fo  His  Excellency,  Governor  Wolf. 

Philadelphia,  March  1,  1832. 
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Report,  in  part,  on  the  Statute  Law  generally,  and 
the  administration  of  justice,  &c. 

To  the  Senate  and  House  of  Bepresentatives  oj  the  Commonwealth 
oj  V ennsylvania,  in  General  Assembly  met.  * 

We  the  undersigned  commissioners  appointed  to  revise  the  Civil 
Code,  respectfully  submit  herewith  our  second  report. 

In  the  communication  which  we  made  in  this  behalf  to  the  Legis¬ 
lature  at  the  last  session,  we  took  occasion  to  say  that  it  had  been 
our  intention,  if  time  should  allow,  to  prepare  and  submit  with  the 
bills  then  reported,  other  bills  containing  a  revision  ot  all  those 
acts  of  Assembly  which  are  commonly  considered  a  part  of  the 
system  of  law  relating  to  the  Orphans’  court.  We  also  stated  in 
explanation  of  what  might  seem  omissions,  that  such  a  course  was 
necessary  to  a  full  developement  of  our  views  of  arrangement: 
some  of  the  omitted  acts  were  specified  and  the  titles  to  which  it 
was  intended  to  refer  them  were  indicated.  We  were  at  that  time 
fully  sensible  that  convenience  to  ourselves  as  well  as  a  satisfactory 
execution  of  the  duties  with  which  we  were  charged  would  have 
been  promoted  by  a  connected  consideration  and  simultaneous 
report  of  the  entire  subject  of  the  law  of  decedents.  But  our 
earnest  desire  speedily  to  accomplish,  as  far  as  was  practicable,  the 
views  of  the  legislature  in  respect  to  this  branch  ot  the  law,  induced 
us  to  report  only  such  parts  of  it  as  we  had  then  prepared,  leaving 
to  a  future  report  those  portions  of  it,  which  we  had  not  then 
sufficiently  considered.  In  reference  to  the  bills  then  presented 
and  the  subject  with  which  they  are  connected,  we  took  occasion 
further  to  remark,  that  had  it  not  been  for  the  express  directions  of 
the  legislature  to  report  at  that  time,  we  should  probably  have 
reserved  the  subject  to  the  last  and  have  given  it  the  utmost  delibe¬ 
ration  that  our  limits  would  allow  This  sentiment  (expressed  in 
reference  to  the  difficulties  attending  this  part  of  the  revision)  we 
have  seen  no  occasion  to  change.  No  portion  of  our  law  presents 
more  obstacles  to  the  successful^execution  of  the  intentions  of  the 
legislature  in  respect  to  the  revision.  It  would  be  easy  to  show 
the  causes  to  which  they  are  to  be  ascribed  •,  but  we  pass  to  observe 
that  in  addition  to  the  inherent  difficulties,  it  was  impossible  by 
reporting  that  part  only  of  the  subject  which  was  thus  expressly 
required,  to  exhibit  fully  in  every  instance  the  scope  of  the  new 
provisions  which  were  suggested  nor  the  manner  in  which  it  was 
intended  they  should  in  all  respects  operate.  We  were  obliged 
also  to  depart  in  some  degree  from  that  strictness  in  classification 
which  we  deem  it  important  to  observe.  To  obviate  this  incon¬ 
venience  however,  we  have  taken  care  so  to  frame  these  several  bills 
as  to  admit  of  recompilation  without  any  material  alteration  of  the 
text  and  with  a  strict  regard  to  systematic  connexion  and  depend- 
ance.  The  three  bills  now  reported  are  entitled — 

An  act  relating  to  last  wills  and  testaments* 


An  act  relating  to  the  descent  and  distribution  of  the  estates  of 
intestates. 

An  act  relating  to  executors,  administrators  and  collectors. 

These  bills,  together  with  those  before  reported,  contain  all  the 
provisions  of  the  acts  of  Assembly  and  British  statutes  in  force, 
which  relate  to  the  disposition  and  settlement  of  the  estates  of  de¬ 
ceased  persons,  with  the  exception  of  a  small  number,  which  may 
be  advantageously  referred  to  other  titles,  with  which  they  are  al¬ 
so  connected.  We  have  compiled  them  from  about  sixty  different 
acts  and  statutes.  We  have  bestowed  much  time  and  careful  con¬ 
sideration  in  preparing  them,  and  although  we  do  not  flatter  our¬ 
selves  that  they  will  be  found  in  practice  free  from  imperfections, 
we  cannot  but  hope  that  they  will  be  thought  to  contain  some  im¬ 
provements,  not  only  in  the  form,  but  in  the  substance  of  the  acts, 
which  they  are  intended  to  supply.  In  the  recompilation  of  sta¬ 
tutes,  the  value  of  method  in  the  distribution  of  the  subject  matter 
and  of  precision  and  conciseness  in  expression,  is  as  we  have  inti¬ 
mated,  too  great  to  be  overlooked.  We  have  endeavoured  con¬ 
stantly  to  keep  these  objects  in  view.  It  should  be  remarked  how¬ 
ever,  that  it  is  impossible  in  all  cases,  unless  we  adopt  the  method 
of  a  code,  to  render  the  scheme  of  an  act  in  respect  to  the  arrange¬ 
ment  of  its  provisions  perfectly  obvious.  Many  of  the  English 
statutes  relating  to  the  same  subject,  have  been  enacted  at  long  in¬ 
tervals  for  the  purpose  of  amending  the  common  law  or  supplying 
particular  defects,  and  must  be  considered  in  connexion  with  it,  to 
discover  the  just  medium  of  dependance.  As  we  do  not  suppose 
it  our  duty  to  reduce  the  common  law  to  the  text  of  statutes,  we 
have  been  content  in  such  cases  to  collect  and  collate  all  concur¬ 
rent  statutory  provisions,  and  to  reduce  them  according  to  such 
method  as  seemed  to  us  most  obvious  to  one  clear  and  uniform  act. 
In  the  phraseology  of  statutes  there  are  difficulties  of  serious  im¬ 
port.  Language  is  not  adapted  to  the  expression  of  thought  with 
rigorous  exactness,  and  in  many  cases  the  connecting  link  between 
the  expression  and  the  intent,  must  be  left  to  be  supplied  from  the 
general  scope  of  the  provisions.  Yet  much  and  perhaps  most  of 
the  verbiage  of  statutes  and  acts  of  Assembly  owes  its  origin  to  an 
attempt  at  absolute  precision.  Conciseness  in  expression  and  bre¬ 
vity  in  the  enactment  have  been  lost  sight  of  or  designedly  sacrifi¬ 
ced  to  this  important  but  unattainable  quality.  Yet  it  may  be 
doubted  whether  the  verbose  and  particularizing  style  of  modern 
statutes  has  not  contributed  rather  to  obscurity  than  to  clearness, 
and  much  more  whether  the  most  verbose  of  our  laws  are  the  most 
clear.  We  have,  however,  retained  substantially,  the  style  of 
former  legislation,  believing  it  preferable  to  the  sententious  meth¬ 
od  of  some  modern  codes.  In  this  particular  we  conceive,  we  had 
not  entire  discretion,  yet  we  have  not  hesitated  to  omit  whatever 
did  not  appear  requisite  to  precision,  according  to  the  ordinary 
and  approved  usages  of  language.  This  operation  is  often  connec¬ 
ted  with  a  more  difficult  and  responsible  one,  viz:  that  of  blending 
the  provisions  of  the  different  acts  into  new  expressions,  retaining 
a§  far  as  possible  the  very  text,  and  the  entire  body  and  substance. 
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with  such  alterations  only  as  are  essential  to  its  new  form  and  ar¬ 
rangement.  It  has  been  said  that  the  exposition  of  a  statute  is  one 
of  the  most  difficult  efforts  of  the  mind.  This  is  to  us  a  constant¬ 
ly  recurring  duty.  No  statute  or  act  can  be  recompiled  in  the 
method  directed  by  the  legislature,  until  we  have  performed  in 
relation  to  it  a  duty  not  very  dissimilar  from  judicial  exposi¬ 
tion,  when  it  is  recollected  that  the  revision  proposed,  corn- 
prizes  English  statutes  from  the  reign  of  Henry  III,  to  George 
II,  as  well  as  the  whole  extent  of  our  own  legislation,  that  many 
of  the  statutes  relate  to  subjects,  not  now  entirely  familiar 
to  the  profession  of  the  law  in  this  country  or  in  England.  That 
many  of  our  own  early  acts  of  Assembly  have  not,  so  far  as  the 
reports  of  the  judicial  decisions  show,  received  a  construction. 
It  will  be  easily  conceived  that  this  part  of  our  duties  is  not  incon¬ 
siderable.  In  regard  to  the  English  statutes,  there  is  besides  this, 
a  previous  duty  to  be  performed,  viz:  to  decide  which  of  them  are 
actually  in  force  in  this  commonwealth.  Here  it  is  true,  we  have 
a  useful  guide,  in  the  very  valuable  report  of  the  judges  of  the  su¬ 
preme  court,  made  in  obedience  to  a  resolution  of  the  legislature 
adopted  on  the  7th  day  of  April,  1807.  This  report  however, 
has  not  been  considered  as  conclusive,  and  indeed  was  not  so  con¬ 
sidered  by  the  learned  judges,  who  made  it.  In  the  progress  of 
our  duties,  it  will  however,  be  incumbent  on  us  to  act  definitive¬ 
ly,  and  with  the  expectation  that  the  report  which  we  may  ulti¬ 
mately  make  upon  the  subject,  will  be  followed  by  a  repeal  of  all 
statutes  of  a  foreign  origin,  we  beg  leave  to  refer  to  that  report,  for 
some  observations  relative  to  this  branch  of  our  duty.  It  would 
be  comparatively  easy  to  recompile  the  statutes  in  the  very  words, 
or,  if  it  were  compatible  with  the  intention  of  the  legislature,  and 
the  due  execution  of  the  trust  reposed  in  us,  to  digest  the  subject 
matter  of  them  without  a  very  scrupulous  regard  to  their  precise 
import  and  bearing:  This  would  be  an  effort  of  a  different  kind, 
both  in  respect  of  the  performance  and  of  the  result.  The  injunc¬ 
tions  of  the  legislature,  are  however,  explicit.  The  due  execution 
of  them  requires  us  to  consider  each  act  and  statute  in  relation  to 
the  general  system  of  legislation  and  the  jurisprudence  of  the 
courts.  The  whole  is  one  texture,  one  frame  work,  in  which  ap¬ 
parently  small  matters  must  not  be  unwarily  altered.  Not  only 
must  the  import  of  isolated  expressions  be  considered,  but  their 
import  also  in  the  connexion  from  which  it  is  proposed  to  remove 
them  and  the  effect  which  may  be  expected  to  result  from  the  new 
combination.  It  has  not  unfrequently  occurred  to  us  in  the  com¬ 
pilation  of  bills  to  vary  expressions  or  transpose  clauses  in  one 
bill  or  one  section  of  a  bill,  for  the  purpose  of  controlling  the  effect 
of  provisions  contained  in  another. 

This  method  is  not  new,  nor  are  its  results  imperceptible  or  even 
obscure.  It  is  essentia),  not  only  to  exactness,  but  also  to  perspi 
cuity  and  brevity,  and  is  one  of  the  most  effective  means  of  dis¬ 
pensing  with  qualifying  clauses  in  the  form  of  provisoes.  This  last 
remark  is  submitted  with  a  view  to  suggest  the  principles  upon  which 
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many  clauses  in  the  bills  now  reported  have  been  adjusted.  We 
beg  leave  most  respectfully  to  add  that  the  substitution  of  clauses 
apparently  synonomous,  may  not  in  all  cases,  be  in  their  general 
bearing  and  effect  exact  equivalents.  We  do  not  wish  to  be  under¬ 
stood  however,  that  this  remark  is  referrable  to  every  portion  of 
these  bills,  nor  that  every  section  or  provision  is  essential  to  the 
integrity  of  the  system.  Many  of  the  new  provisions  may  be  ex¬ 
punged  without  impediment  to  the  successful  operation  of  the  resi¬ 
due;  in  short,  we  have  endeavoured  so  to  combine,  whatever  may 
be  newly  proposed  with  the  existing  provisions  of  the  law,  that 
the  former  may  be  extracted,  without  marring  the  latter:  we  in¬ 
tend  by  the  remark,  merely  to  suggest  the  general  views  by  which 
we  have  been  guided,  as  a  just  rule  or  medium  of  interpretation. 
In  the  remarks  annexed  to  these  bills,  we  have  been  careful  to 
point  out  such  portions  of  them  as  are  new  and  briefly  to  assign  the 
motives  upon  which  they  are  grounded.  In  this  place  we  will  say 
however,  that  it  has  been  our  intention  to  avoid  material  alteration 
in  the  principles  of  the  law.  It  is  an  extraordinary  case,  we  think,  in 
which  a  radical  alteration  in  a  rule  of  property  would  be  expedient. 
‘These  are  very  sound  and  ought  not  to  be  touched,’  We  do  not  say 
that  such  cases  may  not  exist,  ‘for  there  are  some  things  that  are  real¬ 
ly  and  truly  parts  of  the  law  which  are  as  necessary  to  be  reformed 
as  the  errors  and  abuses  of  it.’  We  do  not  think  that  such  parts 
will  generally  be  found  to  concern  the  rules  of  property  or  the 
theory  of  the  law  as  a  science.  We  can  see  no  advantage  which 
will  be  likely  to  result  from  recasting  the  law  upon  different  con 
ceptions  of  first  principles,  or  from  abolishing  theories,  because 
they  owe  their  origin  and  principal  significancy  to  a  different  con¬ 
dition  of  society. 

The  changing  relations,  customs,  and  intelligence  of  communi¬ 
ties,  exert  an  irresistible  force  in  operating  a  change  upon  their 
laws:  the  change  therefore  is  in  the  substance — the  names  and 
theories  remain  by  a  force  equivalent  to  the  force  of  language. 
We  might  specify  many  examples,  but  we  choose  rather  to  close 
this  portion  of  our  remarks,  with  expressing  in  general  terms  a 
doubt  of  the  expediency  of  disturbing  matters  of  theory,  or  any 
of  those  deeply  laid  principles  of  the  law  upon  which  the  modern 
as  well  as  the  ancient  structure  was  reposed.  The  bills  now  re¬ 
ported  do  not  indeed  bear  so  intimate  a  connexion  with  the  portion 
of  law  just  alluded  to,  as  some  which  remain,  and  the  alterations 
proposed  in  them,  relate  rather  to  the  administrative  portions  of 
the  law  than  to  primary  or  abstract  principles.  In  these,  the  pub¬ 
lic  at  large  have  not  the  same  kind  or  degree  of  interest;  yet  it  is 
due  to  those  who  are  principally  concerned  in  the  administration 
of  justice,  to  make  no  change  without  sufficient  motive,  nor  then, 
except  in  such  method  as  shall  produce  least  inconvenience.  The 
alterations  suggested,  it  is  believed,  are  in  accordance  with  these 
views.  We  beg  leave  to  add  one  other  remark:  extensive  altera¬ 
tions  in  the  law,  although  such  alterations  consist  merely  in  the 
external  form  and  arrangement,  cause  least  inconvenience  when 
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gradually  and  successively  promulgated.  The  remark  is  more  em¬ 
phatically  true,  when  alterations  in  substance  or  in  the  forms  of 
proceedings,  however  slight,  have  been  made.  In  regard  to  the 
revision  generally,  we  have  to  9tate  that  considerable  progress  has 
been  made.  Many  draughts  of  bills  have  been  prepared  for  joint 
consideration,  in  pursuance  of  the  distribution  of  subjects  made 
by  his  excellency  the  Governor.  It  was  believed  that  the  whole 
ot  this  portion  of  our  duties,  might  have  been  performed  by 
us  in  the  time  limited  by  the  resolution.  Experience  has  taught 
us,  however,  that  our  separate  efforts  are  far  less  arduous 
than  those  which  must  be  performed  jointly.  Many  of  our  du- 
ties  cannot  well  be  attempted  until  after  a  careful  examina¬ 
tion  and  full  debate.  We  beg  leave  to  mention ^some  of  them. 
The  judges  of  the  supreme  court  in  the  report  before  alluded 
to,  have  specified  nearly  twenty  statutes  relating  to  disseizin, 
and  the  remedies  by  assize.  In  repeated  instances  have  the  judges 
of  the  same  court  declared  this  ancient  remedy  to  be  in  force. 
We  will  refer  only  to  the  emphatic  language  of  the  late  Chief 
Justice,  in  the  case  of  fVitherow  v.  Keller ,  (11.  S.  &  R.  271.)  Are 
these  statutes  then  to  be  revised?  Are  they  to  be  revised  without 
amendment?  Or  with  such  explanatory  and  supplemental  provi¬ 
sions  as  shall  render  them  simple  and  convenient?  And  if  so,  what 
method  or  expedients  for  simplification  shall  be  adopted?  This  is 
not  a  problem  for  extemporaneous  solution,  nor  one  that  can  be 
decided  upon  separate  examination  or  research.  Or,  are  these 
statutes  to  be  rejected,  and  the  whole  of  this  portion  of  the  reme¬ 
dial  law  to  be  expunged  from  our  system?  The  authority  of  the 
supreme  court  is  an  impediment  to  the  adoption  of  this  course: — 
At  all  events,  before  we  could  adopt  it  consistently  with  fidelity 
to  the  public,  it  would  be  incumbent  upon  us  accurately  to  survey 
the  space  which  it  fills  and  to  provide  the  means  of  supplying  any 
chasm  which  might  be  thus  created  by  more  simple  and  convenient 
equivalents.  It  is  not  our  object  at  present  to  intimate  which 
course  in  our  opinion  would  be  judicious  and  proper.  We  are 
concerned  merely  to  say,  that  the  question  must  be  met,  and  that 
no  method  of  diposing  of  it  will  afford  a  way  ot  escape  from  ar¬ 
duous  and  responsible  effort.  We  might  specify  others  of  these 
statutes  and  apply  to  them  similar  remarks.  We  will  only  add 
that  very  early  in  our  operations  we  took  a  general  survey  of  all  these 
statutes  for  the  purpose  of  ascertaining  their  bearing  upon  our  ap¬ 
propriate  legislation,  and  the  importance  which  they  sustain  to  the 
whole  body  of  our  laws.  They  appear  to  us  to  form  an  important 
and  a  very  interesting,  though  by  no  means  the  least  difficult  por¬ 
tion  of  the  subject  committed  to  us.  The  resolutions  direct  our 
attention  to  the  contradictions,  omissions  and  imperfections  which 
may  exist  in  the  law,  and  require  us  to  suggest  the  mode  in  which 
they  may  be  reconciled,  supplied  and  amended.  We  are  required 
also  to  report,  whether  it  would  be  expedient  to  introduce  any, 
and  if  any,  what  change  in  the  forms  and  mode  of  proceeding  in 
the  administration  of  the  laws.  These  investigations  form  a  dis- 
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tinct  class  of  duties  l  hey  require  a  minute  survey  at  the  whole 
taw  and  accurate  comparison  of  its  correlative  parts. 

What  are  imperfections  in  the  laws?  Some  diversity  of  opinion 
upon  this  subject  exists  among  the  best  informed  men.  It  arises 
in  a  great  measure,  from  the  different  standards  of  judgment 
which  they  adopt.  It  is  a  great  imperfection  in  the  law,  according 
to  some  opinions,  that  so  much  is  left  to  the  discretion  of  the  tri¬ 
bunals,  to  remedy  which,  it  has  been  proposed  to  form  a  code, 
which  shall  contain  a  precise  and  unequivocal  rule  for  every  case. 
This,  it  is  supposed,  would  not  only  make  the  law  better  known 
to  the  public,  but  it  would  prevent  judicial  legislation,  as  it  is 
called,  andirestore  its  prerogative  to  the  constitutional  and  real 
legislature  We  fear  that  imperfections  of  this  nature  must  inevi¬ 
tably  forever  remain.  Positive  laws  can  never  supply  the  use  of 
natural  reason. 

It  is  imposible  from  the  nature  of  things  and  of  language  to  pen 
a  body  of  laws,  which  will  speak  unambiguously  their  intent  under 
all  combinations  of  circumstances.  The  courts  must  be  called  in 
as  interpreters,  even  if  there  were  no  other  occasion  for  their  in¬ 
terposition.  But  add  to  this  the  ceaseless  activity  of  society ;  its 
multiform  relations  and  ever  varying  emergencies  bid  defiance  to 
the  tardy  progress  of  legislation.  Multiply  positive  rules  to  any 
extent,  it  is  also  to  multiply  occasions  for  judicial  interpretation; 
and  to  whatever  limit  legislation  may  be  carried,  beyond  will  be 
found  an  undefined  region,  which  must  remain  open  to  the  occu¬ 
pancy  of  the  courts.  However  large  the  sphere  which  may  be  fil¬ 
led  by  positive  laws,  the  common  law  is  an  exterior  and  circumam¬ 
bient  medium:  it  also  pervades  the  very  body  of  them,  and  is  the 
agent  which  gives  vitality,  activity,  and  energy  to  their  provisions. 
It  is  equally  essential  to  the  life  and  spirit  of  the  constitution  as 
to  an  act  of  assembly.  The  stat.  IS  Ed.  I  Cap.  24,  concerning 
writs  in  consimili  casu ,  was  a  legislative  acknowledgment  of  this 
doctrine.  That  statute  forms  the  very  basis  of  no  inconsiderable 
portion  of  the  jurisprudence  of  the  common  law  courts.  Before 
its  enactment,  the  case  of  any  known  writ  was  a  legal  cause  of 
action,  and  this  was  conclusively  evinced  by  the  mere  existence  of 
the  writ.  But  in  the  action  on  the  case,  (the  principal  fruit  of  that 
statute)  the  sufficiency  of  the  case  alleged  has  always  been  a 
subject  exclusively  for  judicial  consideration,  to  be  decided  as 
well  upon  principles  of  natural  equity  and  considerations  touch¬ 
ing  the  well  being  of  society,  as  upon  rules  of  antecedent  insti¬ 
tution  by  legislative  authority.  Hence  this  action  has  been  deno¬ 
minated  an  equitable  action,  and  we  need  not  say  how  large  a 
portion  of  modern  litigation  is  carried  on  in  that  form.  We  might 
vouch  also  the  very  existence  of  a  court  of  chancery,  in  proof  of 
our  position,  and  many  interesting  considerations  occur  to  con¬ 
nect  it  with  the  purpose  named.  But  to  resume:  we  do  not  sup¬ 
pose  the  statute  law  to  be  imperlect,  because  it  wants  the  com¬ 
pleteness  of  a  perfect  code,  for  such  completeness  is  not  a  part  of 
its  design  :  nor  do  we  consider  the  reposing  of  large  discretionary 
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powers  in  the  courts  an  evil,  (if  it  he  one)  that  can  be  perfectly 
ifemedicd.  Judicious  reform  must,  in  all  cases,  we  think,  assume 
these  conditions,  (however  they  may  be  denominated)  to  be  cha¬ 
racteristics,  if  not  essential  attributes  of  every  system.  , 

According  to  other  opinions,  the  imperfections  of  the  law  exist 
chiefly  in  the  administrative  portions  of  it  We  want,  it  is  said, 
a  system  of  judicial  proceedings  more  simple  and  convenient,  one 
which  shall  in  all  respects  be  co  extensive  with  the  co  ordinate  and 
principal  branch  of  the  law,  and  adapted  to  carry  into  effect  its' 
various  provisions  by  direct  methods,  t  hese  views  appear  to  us 
to  be  more  just.  The  modern  law,  however  preferable  in  other 
respects,  is  entitled  to  less  praise  for  simplicity  and  directness  in 
the  application  of  remedial  means  than  the  ancient ;  it  would  be 
easy  to  assign  the  reasons,  but  the  result  is,  that  while  some  por¬ 
tions  of  this  branch  of  the  law  have  been  suffered  to  fall  into  dis¬ 
use,  other  parts  have  been  amplified  beyond  their  original  limits. 
Fictions  have  been  resorted  to,  and  upheld  as  a  sort  of  homage  to 
principles,  and  upon  the  whole,  much  more  has  been  done  by  exist¬ 
ing  means  than  was  originally  intended.  The  origin  of  fictitious 
ejectment  is  familiar.  It  was  a  bold  act  of  judicial  innovation. 
The  action  of  Trover  is  essentially  fictitious,  and  as  a  form  of  ac¬ 
tion  owes  its  origin  also  to  the  courts.  The  action  of  •Assumpsit' 
may  be  mentioned  in  this  connexion,  and  also  the  action  for  seduc¬ 
tion.  These  are  instances  of  judicial  ingenuity  in  the  application 
of  the  remedial  law.  No  doubt  the  motives  which  have  induced 
the  courts  to  extend  their  forms  were  highly  commendable,  but  it 
is  perhaps  to  be  regretted  that  they  did  not  rather  uniformly  make 
such  an  exposition  of  their  powers  and  of  the  remedies  at  their  dis¬ 
posal,  as  would  have  exhibited  their  real  defects.  It  is  not  neces¬ 
sary  to  add  to  these  instances:  they  sufficiently  exemplify  our  ob= 
ject.  Certain  it  is,  that  before  the  settlement  of  this  common¬ 
wealth,  nearly  the  whole  exterior  of  the  remedial  law  had  been 
changed  by  the  courts.  Many  of  the  methods  to  which  their  prin¬ 
ciples  constrained  them  to  resort,  were  indirect,  and  however  great 
these  methods  may  have  been  as  improvements,  they  were  at  least; 
a  sacrifice  of  the  simplicity  of  the  system  upon  which  they  were 
engrafted. 

We  pass  now  to  some  considerations  which  are  peculiar  to  the 
remedial  law  of  this  commonwealth.  It  is  well  known  that  the 
chancery  jurisdiction  was  in  the  early  period  of  our  history  repu¬ 
diated.  The  principles  of  equity  were  however  retained  and  min¬ 
gled  with  the  elements  of  the  common  law,  whether  all  these 
principles  can  be  so  blended  asto  admit  of  convenient  administra¬ 
tion  by  the?existing,  vi/*:  by  the  common  law  methods,  is  perhaps, 
questionable  The  cxperimentis  of  a  highly  interesting  charac¬ 
ter,  and  from  the  success  which  has  hitherto  attended  it,  there  can 
be  no  doubt  that  the  material  and  most  valuable  parts  of  legal  and 
equitable  jurisprudence  may  be  made  to  amalgamate,  and  with  oc¬ 
casional  aid  from  the  legislature  be  successfully  administered  by 
our  courts.  It  has  been  a  principle  with  them  to  retain  all  forma 
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of  proceeding  known  to  the  common  law.  In  theory  many  are  be¬ 
lieved  to  exist,  which  are  not  known  to  have  occurred  in  practice, 
yet  they  are  more  extensively  in  use  here,  than  in  places  where 
courts  of  equity  exist,  with  the  appropriate  attributes  of  chancery. 
The  writs  of  Dower,  Waste,  Estrepement,  Assize  of  Nuisance  and 
the  Action  of  Accoun^Render,  may  be  mentioned  as  examples. 

There  are  undoubtedly  some  matters  of  equitable  jurisdiction, 
which  require  more  comprehensive  operations  than  are  compati¬ 
ble  with  the  due  and  obvious  use  of  common  law  process  and 
some  matters  of  equitable  consideration  and  relief,  which  call  for 
different  administrative  appliances.  Yet  the  principles  of  our  sys¬ 
tem,  requiie  that  the  resources  of  the  common  law,  should  be  first 
resorted  to  and  applied  and  when  exhausted,  such  further  remedial 
means  may  be  supplied  by  direct  legislation  as  shall  be  necessary 
to  render  this  branch  ot  the  law  fully  adequate  to  the  ends  of  justice. 
The  action  of  account  render ,  has  been  incidentally  mentioned  — 
This  action  is  nearly  obsolete  in  England,  and  quite  so  in  some  of 
the  sister  states:  but  it  is  essential  to  our  system,  ft  partakes 
largely,  however,  of  the  characteristics  of  the  ancient  actions,— 
Many  of  its  forms  are  peculiar,  and  in  some  respects  necessarily 
so.  It  had  been  obscured  also,  by  long  disuse,  when  it  was  adopt¬ 
ed  into  our  practice.  It  has  undergone  some  change  by  the  au¬ 
thority  of  our  courts,  and  in  a  few  instances,  the  legislature  have 
interfered  to  amend  its  provisions.  Tins  action  is  believed  to  be 
susceptible  of  great  improvement.  A  declaratory  act,  embodying 
its  principal  rules  in  a  compendious  and  intelligible  form,  would 
we  think  be  eminently  useful.  Detinue ,  is  another  action,  well 
adapted  in  some  respects,  to  the  peculiarities  of  uur  law:  the  re¬ 
dress  which  it  is  designed  to  yield,  is  specific,  in  many  cases 
such  redress  only  would  meet  the  just  views  of  the  party  injured. 
;Ithas  also  another  property  well  adapted  to  the  trial  of  a  great  va¬ 
riety  of  questions  of  ordinary  occurrence:  we  allude  to  the  pi  no¬ 
tice  of  inter  pleader,  a  method  by  w  hich  third  persons  may  be  made 
party  to  the  action,  where  their  interests  are  principally  concern¬ 
ed.  This  practice  bears  a  strong  analogy  to  the  comprehensiveness 
of  chancery  proceedings  and  seems  peculiarly  fitted  to  the  trans¬ 
actions  of  a  commercial  community.  It  is  worthy  of  consideration, 
whether  this  action  may  not  be  brought  into  more  general  use  in  the 
manner  already  suggested  in  relation  to  the  action  of  account,  or 
whether  the  peculiar  advantages  of  this  action  may  not  be  engrafted 
upon  others  in  more  common  use,  we  shall  pursue  the  enumeration  of 
actions  no  farther,  although  there  are  several  which  contain  expe¬ 
dients  that  may  be  made  largely  to  subserve  the  administration 
of  our  equitable  jurisprudence.  We  conclude  this  subject  with 
one  general  remark:  whatever  legislation  may  be  adopted  on  the 
subject  of  actions,  it  should  have  the  common  law  for  its  basis. — 
In  other  words  it  should  be  in  the  mam  merely  declaratory. — - 
The  experience  of  our  ancestors  will  form  a  safe  rule.  It  would  be 
unwise  to  reject  it  for  new  inventions,  for  however  well  they  may 
be  conceived  in  respect  of  general  views,  details  will  escape  db- 


servation,  and  in  matters  of  this  sort,  they  are  m  their  nature  too 
fugitive  and  mutable  to  be  laid  down  with  due  precision  by  the 
most  vigorous  and  well  furnished  mind. 

For  the  purpose  of  ascertaining  the  amount  of  litigation  in  the 
commonwealth,  the  forms  of  action  in  which  it  is  principally  car¬ 
ried  on,  the  effect  of  the  system  of  arbitrations  and  other  matters 
connected  with  the  administration  of  justice,  we  addressed  early 
in  the  last  summer,  a  circular  letter  to  the  prothonotaries  of  the 
several  counties,  with  appropriate  enquiries.  By  the  courtesy  of 
many  of  these  officers,  we  have  received  in  reply  much  valuable 
information,  which  will  serve  as  a  useful  guide  to  us  in  the  per¬ 
formance  of  this  branch  of  our  duty.  We  had  hoped  to  have  it  in 
our  power  to  submit  with  this  report  a  summary  of  the  whole. 

We  are  persuaded  that  it  would  form  a  foundation  for  many  use¬ 
ful  considerations,  touching  this  branch  of  the  revision.  We  hope 
hereafter,  to  submit  this  information  to  the  legislature. 

We  fear  to  extend  these  remarks;  but  there  remains  one  topic 
of  too  much  importance  to  be  omitted — we  allude  to  the  subject  of 
pleadings.  No  portion  of  the  law  has  been  the  subject  of  more 
frequent  reproach,  than  the  system  of  pleadings  of  the  common  law 
courts,  and  none  has  been  more  encumbered  or  disfigured  by  re¬ 
finements  foreign  to  its  objects:  According  to  the  opinion  of  Chief 
Justice  Hale,  the  pleadings  of  the  courts  in  the  reign  of  Edward  III. 
were  far  superior  to  those  of  his  own  times.  The  legislature  has 
interfered  with  the  courts  more  frequently  in  this  branch  of  the 
common  law,  than  in  any  other,  but  it  was  to  correct  particular 
mischiefs.  An  act  to  restore  the  principles  of  the  science  has  ne¬ 
ver  been  attempted.  Such  a  measure  has  been  recently  proposed 
in  England,  and  would  be  attended  no  doubt,  with  the  best  results. 
But  our  system  of  equitable  pleading  is  crude  in  the  extreme.  The 
notice  which  it  is  the  practice  to  give,  under  some  general  plea  of 
the  equity  intended  to  be  set  up,  may  be  multifarious,  diffusive, 
and  informal.  Add  to  this,  no  answer  or  replication  is  ever  given 
to  it.  It  is  neither  denied,  confessed  nor  avoided  by  other  matter. 
The  whole  transaction  in  controversy  between  the  parties,  is  left 
open  to  its  broadest  extent,  however  narrow  may  be  the  limits  of 
the  real  dispute.  And  even  if  the  controversy  concerns  merely 
the  legal  effect  of  a  transaction,  which  in  the  method  of  pleadings 
would  be  admitted  by  both  the  parties,  still  it  must  usually  be  tried 
through  the  medium  of  the  jury.  We  need  not  dwell  upon  this 
subject:  the  effects  of  this  practice  are  various  and  of  serious  ope¬ 
ration.  The  expense  of  litigation  is  increased  to  the  parties  and. 
to  the  public;  the  public  business  is  delayed;  the  burthen  of  atten¬ 
dance  upon  courts  as  jurymen  or  witnesses  is  increased  to  indivi¬ 
duals,  and  courts  are  compelled  to  decide  extemporaneously  in 
their  charges,  the  most  complicated  questions  of  equitable  juris¬ 
prudence.  Another  serious  consequence  is,  that  our  equity  is 
vague.  In  the  matter  of  title  to  real  estate  the  certainty,  stability 
and  uniformity  of  the  law  is  of  immense  importance — and  that  sys¬ 
tem  is  best,  which  most  effectually  secures  to  it  these  properties. 
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The  maxim  stare  decisis  eati  never  be  made  to  apply  with  full  ef¬ 
fect  to  the  decisions  of  juries.  It  would  be  easy  to  illustrate  these 
views  by  examples.  They  are  not  uncommon.  But  we  pass  on 
to  one  concluding  remark.  The  defects  in  this  part  of  the  system 
are  not  incurable.  We  do  not  indeed  suppose  that  these  equitable 
pleas  are  susceptible  of  the  singleness,  certainty  and  particularity 
of  a  common  law  issue.  The  equity  of  a  transaction  may  be  the 
result  of  many  facts  that  cannot  be  involved  in  the  denial  of  one. 
Nor  do  we  suppose  it  would  be  useful  to  introduce  in  any  degree 
the  subtleties  or  strictness  of  the  common  law  system,  as  it  now 
exists  elsewhere;  but  a  system  which  requires  no  extraordinary 
professional  skill,  which  imposes  no  undue  labour  upon  the  parties 
or  their  counsel;  on  the  contrary,  by  requiring  it  to  be  bestowed 
at  the  proper  time,  diminishes  the  labour  of  all  who  may  be  in  any 
way  concerned — a  system  which,  while  it  contributes  to  the  des¬ 
patch  of  business,  ensures  certainty  in  the  administration  of  jus¬ 
tice,  and  lightens  the  arduous  and  responsible  duties  of  the  judges; 
so  far  from  being  repugnant  to  the  liberal  spirit  of  our  laws,  is  es¬ 
sential  to  effectuate  their  intent.  Into  such  a  system  may  the 
present  practice  of  our  courts  be  converted,  without  disturbing 
any  of  its  essential  or  useful  principles  or  properties. 

We  have  thus  adverted  to  some  of  the  topics  which  have  occu¬ 
pied  our  attention  It  is  not  our  object  at  present  to  suggest  plans 
of  amendment.  These  form  a  distinct  class  of  considerations,  and 
will  require  mature  reflection.  The  amount  of  correction  neces¬ 
sary,  and  the  mode  in  which  it  may  be  performed,  is  often  a  diffi¬ 
cult  question;  and  it  is  never  to,  be  forgotten,  that  the  dangers  of 
the  correction  proposed  are  not  less  carefully  to  be  considered, 
than  the  mischief  to  which  it  is  to  be  applied. 

Sufficient,  we  trust,  has  now  been  said,  to  satisfy  the  legislature 
that  the  time  limited  by  the  resolutions  for  completing  the  revi¬ 
sion  in  the  manner  enjoined  upon  us,  is  entirely  insufficient.  We 
have  not,  indeed,  devoted  our  undivided  attention  to  the  subject 
— we  thought  it  was  not  intended  we  should  do  so;  yet  our  whole 
time,  assiduously  employed  during  two  years  from  the  date  of  our 
appointment,  would  have  been  inadequate  for  the  purpose:  for 
although,  as  we  have  remarked,  we  have  not  given  to  it  the  whole 
of  our  time,  we  have  subtracted  from  our  professional  pursuits  a 
very  large  portion  of  it  for  the  performance  of  these  duties,  and 
yet  much  of  our  labor  remains  to  be  done.  We  are,  however,  at 
present  prepared,  by  our  examinations  of  various  branches  of  the 
laws,  and  the  collections  and  collations  of  them  which  we  have 
made,  to  proceed  with  more  speed  in  the  residue  as  we  believe, 
than  has  hitherto  been  practicable.  But  our  preparations  have  not 
been  confined  to  mere  collections  and  collations  of  our  own  laws: 
we  have  at  no  inconsiderable  effort  and  expense,  collected  copious 
and  valuable  materials  from  other  sources.  At  no  former  period, per¬ 
haps,  has  the  law  been  made  the  subject  of  so  extensive  and  minute 
examinations,  in  reference  to  Us  principles  and  defects,  as  within 
a  few  years  past.  In  addition  to  former  sources  of  information, 
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the  observation  and  experience  of  practical  men  has  been  recentl  y 
putin  requisition  by  public  authority.  The  law  has  been  exhibited 
not  only  in  reference  to  its  theory,  but  also  in  reference  to  its 
practical  operation  and  results.  The  discussions,  for  example, 
which  occurred  in  the  formation  of  the  present  code  of  France, 
have  signally  developed  the  jurisprudence  of  that  country;  and 
although  in  many  respects  diverse  from  our  own,  yet  an  enlarged 
acquaintance  with  it,5’  if  we  may  adopt,  with  a  slight  modification, 
the  sentiment  of  a  very  ghiinent  American  jurist,  “would  furnish 
the  most  solid  means  of  the  improvement  of  the  law  as  it  now 
is  or  may  hereafter  be  administered  in  America.”  In  England,  too, 
investigations  conducted  under  authority  of  parliament,  have  also 
resulted  iti  a  mass  of  details  of  great  practical  value,  not  only  to 
that  country,  but  to  mostof  these  United  States;  indeed,  we  might 
say  to  the  science  of  legislation  generally,  u  e  should  deem  it 
culpable  neglect  on  our  part  to  overlook  sources  of  information  so 
valuable.  We  do  not  suppose  a  rapid  execution  of  the  revision  to 
be  compatible  with  any  just  views  of  our  duties;  yet  we  doubt  not 
that  we  shall  be  able  to  report  annually,  until  the  whole  be  finish¬ 
ed — as  large  a  portion  of  it  as  the  legislature  will  find  it  conveni¬ 
ent,  in  connexion  with  their  ordinary  business,  to  consider:  and 
it  may  be  worthy  of  consideration,  whether  the  general  interests 
and  convenience  of  the  public  would  not  be  promoted,  by  succes¬ 
sive  reports  ol  the  laws  by  titles.  The  learned  Judge  Harrington, 
in  a  work  of  much  merit,  suggested  a  method  in  some  respects 
similar,  for  the  revision  of  the  English  statutes,  and  the  late  Judge 
Roberts  thought  it  the  most  practicable  and  rational  mode  for  the 
reform  of  our  own  laws.  We  will  only  add,  that  in  this  method, 
the  revised  acts  would  be  more  fully  and  fairly  tested,  and  any 
defects  which  may  be  developed  by  practice  may  be  most  conve¬ 
niently  amended. 

W.  RAWLE, 

T.  J.  WHARTON, 
JOEL  JONES. 

March  1,1832. 
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A  bill  relating  to  last  wills  and  testaments. 

CONTENTS  OF  THE  ACT  RELATING  TO  LAST 
WILLS  AND  TESTAMENTS.' 

Section  I.  Who  may  make  a  will  of  realtor  personal  estate. 

44  II.  In  what  cases  a  married  woman  may  make  a  will. 

“  111.  At  what  age  a  will  may  be  made. 

“  IV.  A  father  may  appoint  a  testamentary  guardian. 

44  V.  A  widow  or  other  tenant  for  life,  may  bequeath  crops, 
&c. 


Action  VI,  In  what  manner  a  written  will  shall  be  made  and  pro= 

ved. 

VII.  Under  what  circumstances  a  nuncupative  will  may  be 
good. 

“  VIII.  Pi  'oviso  for  the  case  of  mariners  and  soldiers. 

“  IX.  Words  of  perpetuity  not  to  be  necessary  in  devices  of 
real  estate. 

“  X.  After  acquired  property  to  pass  by  a  general  devise. 

XI  Devise  by  husband  to  wife,  to  be  in  lieu  of  dower. 

“  XII.  Devise  or  legacy  not  to  lapse  by  death  of  a  lineal  de¬ 
scendant. 

“  XIII.  Express  revocation  of  wills  of  real  estate. 

“  XIV.  Express  revocation  of  wills  o i personal  estate. 

“  XV.  Marriage  or  birth  of  children  to  revoke  the  will  of  a 
man.  „ 

44  XVI.  Marriage  of  a  woman  to  revoke  her  will. 

5*  XVII.  Proviso  for  the  case  of  a  testator,  whose  domicil  is  out 
of  the  state. 


Section  I.  Every  person  of  sound  mind,  (married  women  ex¬ 
cepted)  may  dispose  by  will  of  his  or  her  real  estate,  whether 
such  estate  be  held  in  fee  simple,  or  for  the  life  or  lives  of  any 
other  person  or  persons,  and  whether  in  severalty,  joint  tenancy, 
01  common;  and  also  of  his  or  her  personal  estate. 

Section  II.  Provided,  that  a  married  woman  may,  under  a  pow¬ 
er  legally  created  for  the  purpose,  dispose  of  her  real  or  personal 
estate,  by  will  or  appointment  in  nature  of  a  will,  and  that  any 
married  woman  may,  with  the  assent  or  licence  of  her  husband, 
dispose  ot  her  personal  estate  by  will. 

Section  III.  And  provided  also,  that  no  will  disposing  of  real 
and  personal  estate,  or  of  real  estate  alone,  shall  be  effectual, 
unless  the  testator  were  at  the  time  ot  making  the  same  of  the 
age  of  twenty-one  years  or  upwards;  nor  shall  any  will  disposing 
of  personal  estate  alone,  be  effectual,  unless  the  testator  were  at 
the  time  of  making  the  same  of  the  age  of  eighteen  years  or  up¬ 
wards. 

Section  IV.  Every  person  competent  to  devise  real  estate  as 
aforesaid,  being  the  father  of  any  minor  child  unmarried,  may 
devise  the  custody  of  such  child,  during  his  or  her  minority,  or 
for  any  shorter  period. 

Section  V.  The  emblements  or  crops  growing  on  lands  held  by 
a  widow  in  dower,  or  by  any  other  tenant  for  life,  may  be  disposed 
of  by  will  as  other  personal  estate:  also,  rents  and  other  periodi¬ 
cal  payments,  accruing  to  any  such  tenant  for  life,  or  to  any  other 
person  entitled  under  the  laws  of  this  commonwealth  regulating 
the  descent  and  partition  of  real  estate,  may,  so  far  as  the  same 
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VnaV  have  accrued  on  the  day  of  the  death  of  such  tenant  for  life, 
or  oilier  person,  be  disposed  of  by  will  in  like  manner. 

Section  VI.  Every  will  shall  be  in  writing,  and,  unless  the  per- 
Son  making  the  same  shall  be  prevented  by  the  extremity  of  his 
last  sickness,  shall  be  signed  by  him  at  the  end  thereof,  or  by  some 
person  in  his  presence,  and  by  his  express  direction;  and  in  all  cases 
shall  be  proved  before  the  register  having  jurisdiction  thereof,  by 
the  oaths  or  affirmations  of  two  or  more  competent  witnesses;  oth¬ 
erwise  such  will  shall  be  of  no  effect. 

Section  VII.  Provided,  That  personal  estate  may  be  bequeathed 
by  a  nuncupative  will,  under  the  following  restrictions: 

1.  Such  will  shall  in  all  cases  be  made  during  the  last  sickness 

of  the  testator,  and  in  the  house  of  his  habitation  or  dwel¬ 
ling,  or  where  he  has  resided  for  the  space  of  ten  days  or 
more  next  before  the  making  of  such  will,  except  where 
such  person  shall  be  surprised  by  sickness,  being  from  his 
own  house,  and  shall  die  before  returning  thereto. 

2.  Where  the  sum  or  value  bequeathed  shall  exceed  one  hurt- 

dred  dollars,  it  shall  be  proved  that  the  testator,  at  the  time 
of  pronouncing  the  bequest,  did  bid  the  persons  present,  or 
some  of  them,  to  bear  witness  that  such  was  his  will,  or  to 
that  effect. 

And  in  all  cases,  the  foregoing  requisites  shall  be  proved  by  two 
or  more  witnesses,  who  were  present  at  the  making  of  such  will. 

Section  VIII.  Provided,  That  notwithstanding  this  act,  any  ma¬ 
riner  being  at  sea,  or  any  soldier  being  in  actual  military  service, 
may  dispose  of  his  moveables,  wages,  and  personal  estate,  as  he 
might  have  done  before  the  making  of  this  act. 

Section  IX.  All  devises  ot  real  estate  shall  pass  the  whole  es¬ 
tate  of  the  testator  in  the  premises  devised,  although  there  be  no 
words  of  inheritance,  or  of  perpetuity,  unless  it  appear  by  a  devise 
over*  or  by  words  of  limitation  or  otherwise,  in  the  will,  that  the 
testator  intended  to  devise  a  less  estate. 

Section  X.  Real  estate  acquired  by  a  testator  after  making  his 
will,  shall  pass  by  a  general  devise,  unless  a  contrary  intention  be 
manifest  on  the  face  of  the  will. 

Section  XI.  A  devise  or  bequest  by  a  husband  to  his  wife,  of 
any  portion  of  his  estate  or  property,  shall  be  deemed  and  taken 
to  be  in  lieu  and  bar  of  her  dower,  in  the  estate  of  such  testator, 
in  like  manner  as  if  it  were  so  expressed  in  the  will,  unless  such 
testator  shall  in  his  will  declare  otherwise:  Provided ,  That  nothing 
herein  contained  shall  deprive  the  widow  of  her  choice,  either  of 
d®wer  or  of  the  estate  or  property  so  devised  or  bequeathed. 

Section  XII.  No  devise  or  legacy  in  favor  of  a  child,  or  other 
lenial  descendant  of  any  testator,  shall  be  deemed  or  held  to  lapse 
or  become  void  by  reason  of  the  decease  of  such  devisee  or  legatee 
in  the  lifetime  of  the  testator,  if  such  devisee  or  legatee  shall  leave 
issue  surviving  the  testator;  but  such  devise  or  legacy  shall  be  good 
and  available  in  favor  of  such  surviving  issue,  with  like  effect  as  if 
such  devisee  or  legatee  had  survived  the  testator,  saving  always  to 
every  testator  the  right  to  direct  otherwise. 


Section  XIII.  No  will  in  writing  concerning  anj  real  estate, 
shall  be  repealed,  nor  shall  any  devise,  or  direction  therein  be  al¬ 
tered,  otherwise  than  by  some  other  will  or  codicil  in  writing,  or 
other  writing  declaring  the  same,  executed  and  proved  in  the  same 
manner  as  is  hereinbefore  provided,  or  by  burning,  cancelling  or 
obliterating  or  destroying  the  same  by  the  testator  himself,  or  by 
some  one  in  his  presence,  and  by  his  express  directions. 

Section  XIV.  And  no  will  in  writing,  concerning  any  personal 
estate,  shall  be  repealed,  nor  shall  any  bequest  or  direction  therein 
be  altered,  otherwise  than  as  is  hereinbefore  provided  in  the  case 
of  real  estate,  except  by  a  nuncupative  will,  made  under  the  cir¬ 
cumstances  aforesaid,  and  also  committed  to  writing  in  the  life¬ 
time  of  the  testator,  and  after  the  writing  thereof  read  to  or  by  him, 
and  allowed  by  him,  and  proved  to  be  so  done  by  two  or  more  wit¬ 
nesses. 

Section  XV.  When  any  person  shall  make  his  last  will  and 
testament,  and  afterwards  shall  marry  or  have  a  child  or  children 
not  provided  for  in  such  will,  and  die,  leaving  a  widow  and  child, 
or  either  a  widow  or  child  or  children,  although  such  child  or  chil¬ 
dren  be  born  after  the  death  of  their  father,  every  such  person,  so 
far  as  shall  regard  the  widow  or  child  or  children,  after  born, 
shall  be  deemed  and  construed  to  die  intestate;  and  such  widow, 
child  or  children,  shall  be  entitled  to  such  purports,  shares  and  di¬ 
vidends  of  the  estate,  real  and  personal,  of  the  deceased,  as  if  he 
had  actually  died  without  any  will. 

Section  XVI.  A  will  executed  bv  a  single  woman  shall  be  deem¬ 
ed  revoked  by  her  subsequent  marriage,  and  shall  not  be  revived 
by  the  death  of  her  husband. 

Section  XVII.  Provided,  That  nothing  in  this  act  contained 
shall  be  construed  to  apply  to  the  disposition  of  personal  estate  by 
a  testator,  whose  domicil  is  out  of  this  commonwealth. 


REMARKS  UPON  THE  BILL  REBATING  TO  LAST 
WILLS  AND  TESTAMENTS. 

The  act  of  Assembly  now  in  force  upon  the  subject  of  the  ex¬ 
ecution  and  proof  of  wills  and  testaments,  is  one  of  the  most 
ancient  in  our  statute  book,  having  been  passed  in  the  vear  1705. 
At  that  early  day  there  were  few  persons  familiar  with  legal  in¬ 
struments,  and  it  was,  perhaps,  supposed  by  the  Legislature,  that 
the  English  law  required  the  accompaniment  of  more  forms  ill 
the  execution  of  a  will,  than  was  necessary  for  the  protection  of 
the  public  against  frauds  and  perjuries.  That,  the  framers  of  the 
act  of  1705  had  before  them  the  English  statute  of  the  29th 
Charles  2d,  chapter  3d,  is  obvious,  since  the  3d,  4  h.  5th,  6th  and 
7th  sections  of  that  act,  are  almost  word  for  word  the  same  with 
the  19th,  20th,  21st,  22d  and  23d  sections  of  the  statute.  The 
5th  and  6th  sections  of  the  statute,  however,  which  direct  the 


forms  of  execution  arul  revocation  of  wills  of  Lands ,  were  omitted 
by  our  Legislature;  and  it  cannot  be  denied,  even  by  those  who 
are  the  least  disposed  to  alteration  in  the  laws  of  property,  that 
the  act  of  170?  is  ambiguously  worded,  and  unskilfully  put  toge¬ 
ther;  and  that  it  has,  consequently,  given  rise  to  frequent  and  ex¬ 
tensive  litigation.  Besides  the  looseness  of  the  provisions  respect¬ 
ing  the  execution  and  proof  of  wills  generally,  whether  made  in 
this  state  or  elsewhere,  which  we  shall  remark  upon  hereafter,  we 
may  observe  that  the  second  section  is  so  obscure  in  its  language 
and  object,  as  never,  so  far  as  we  can  learn,  to  have  received  any 
satisfactory  construction  or  application;  and  in  consequence  of  the 
22d  section  of  the  statute  of  29th  Charles  2d  having  been  trans¬ 
ferred  exactly  as  it  was  found  there,  into  the  6th  section  of  the  act 
of  1705,  without  adverting  to  the  circumstance  that  the  6th  sec¬ 
tion  of  the  statute  had  not  been  re-enacted,  it  so  happens  that  the 
Legislature  provided  against  the  repeal  of  wills  of  personal  pro¬ 
perty  by  word  of  mouth,  without  any  allusion  to  the  repeal  of 
wills  of  real  estate.  This  omission  has  been  the  cause  of  several 
controversies  which  are  reported  in  our  books,  and  has  compelled 
the  courts  rather  to  consult  what  they  supposed  was  the  design  of 
the  Legislature,  than  to  adopt  a  literal  construction  of  the  act. 

In  the  bill  now  submitted,  we  have  endeavored  not  only  to  sim¬ 
plify  and  render  clear  the  provisions  of  the  present  law,  but  to 
guard  against  doubts  and  difficulties  that  may  arise  hereafter  upon 
points  not  heretofore  the  subject  of  legislative  enactment. 

The  first  five  sections  are  intended  concisely  to  describe  who 
shall  have  power  to  execute  wills  of  real  and  personal  estate, and  al¬ 
so  to  specify  what  may  be  the  subjects  of  a  devise  or  bequest.  In  the 
enumeration  and  restriction  of  the  persons  who  may  become  testa- 
tors,  we  have  followed  the  generally  received  doctrines  of  the  com¬ 
mon  law  and  equity,  with  this  exception,  that  the  power  of  making  a 
will  of  personal  property  is  confined  to  persons  of  the  age  of  eighteen 
years  and  upwards.  It  appears  to  us  expedient  for  the  Legislature 
to  settle,  in  explicit  terms,  a  question  upon  this  subject,  which  has 
been  much  debated;  some  writers  holding  that  a  will  by  an  infant 
of  the  age  of  four  years  may  be  good,  and  others  contending  for 
different  periods.  Looking  at  the  general  capacity  of  minors  and 
the  legislation  of  other  states  upon  the  subject,  it  appears  to  us 
that  the  age  of  eighteen  years  may  be  safely  taken  as  one  of  ge¬ 
neral  competency  for  the  purpose. 

In  the  provision  in  the  first  section,  that  estates  held  for  the 
lives  of  other  persons  may  be  devised,  we  have  copied  the  British 
statute  of  29th  Charles  2d,  chapter  3d,  section  12;  and  we  have 
followed  the  act  of  Assembly  of  31st  March,  1812,  in  providing 
that  the  interest  of  a  joint  tenant  shall  pass  by  a  devise. 

The  fourth  section,  which  authorises  a  father  to  appoint  by  will 
a  guardian  to  his  minor  children,  contains  the  substance  of  the 
8th  section  of  the  statute  I  -<.!»  Charles,  2d  chap.  XXIV.  so  far  as 
it  is  applicable  to  this  country,  with  this  alteration,  that  the  power 
-  is  confined  to  persons  of  full  age.  It  appears  to  us  inconsistent 


with  our  system  of  law  iu  genera!,  as  w.eil  as  with  reason  and 
convenience,  to  entrust  the  appointment  of  the  guardian  of  an  in¬ 
fant  to  one  who  is  himself  under  age. 

In  the  fifth  section  we  have  incorporated  a  part  of  the  British 
statute  of  20th,  Henry  III.  chapter  2d,  authorising  widows  to  be¬ 
queath  the  crop  of  their  lands;  and  we  have  added  a  power  to  all 
tenants  for  life,  to  bequeath  the  rents,  or  other  periodical  pay¬ 
ments  accruing  to  them,  to  the  time  of  their  death;  the  propriety 
of  which  we  conceived  to  be  apparent. 

The  sixth  section  contains  an  important  alteration  of  the  law  ot 
Pennsylvania,  in  respect  to  the  execution  of  wills,  which  is  sub¬ 
mitted  to  the  legislature,  under  a  strong  sense  ot  its  propriety  and 
expediency.  It  has  already  been  stated  that  the  framers  of  the  act 
of  1705  copied  parts  only  ot  the  statute  of  29th,  Charles  II.  1'hat 
portion  of  the  statute,  which  prescribed  certain  forms  for  the  exe¬ 
cution  of  wills  of  real  estate,  was  omitted;  and  it  was  merely  enac¬ 
ted  that  wills  in  writing,  proved  by  two  or  more  witnesses,  should 
be  sufficient  to  pass  real  or  personal  estate.  Under  the  construc¬ 
tion  given  by  the  courts  to  these  terms  it  is  row  the  law  of  Penn¬ 
sylvania,  that  real  or  personal  property,  to  any  extent  or  amount, 
may  be  transferred  by  a  will,  whether  executed  in  Pennsylvania 
or  in  a  foreign  country;  although  there  be  no  signature  to  such  will, 
nor  seal,  nor  attesting  witnesses,  and  although  such  will  be  not  in 
the  handwriting  of  the  testator,  (he  result  of  this  system  is  a  fre¬ 
quent  appeal  to  the  courts  for  decision,  upon  papers  set  up  as  wills; 
and  the  uncertainty  produced  by  it  has  been  the  subject  ot  great 
regret  to  our  most  eminent  judges  and  professional  men.  We  may 
cite  for  example,  the  remark  of  Judge  Reed,  in  his  recent  valuable 
edition  of  Blackstone’s  commentaries,  while  treating  of  the  act  of 
1705.  “  It  would  be  much  better  if  due  formality  were  observed 

in  the  execution  of  these  instruments,  as  it  would  frequently  save 
a  great  deal  of  expense,  vexation  and  litigation  among  near  kirn 
dred.” — Penn.  Blackstorte,  vol  2,  page  294. 

We  are  aware  that  the  introduction  of  forms  is  not  more  conso¬ 
nant  with  the  disposition  of  our  citizens  and  with  the  genius  of  the 
present  age,  than  it  was  at  the  sera  of  the  act  of  17  05;  and  we  are 
not  satisfied  that  it  was  necessary  to  require  so  many  formalities 
as  were  prescribed  by  the  statute  of  Charles  2d.  But  we  think 
some  form  of  authentication  necessary,  and  we  suggest  the  signa¬ 
ture  of  the  party  to  the  instrument  as  a  medium  between  the  ex¬ 
tremes,  as  perhaps  they  may  be  called,  of  the  English  statute  and 
of  our  act  of  Assembly.  One  of  the  principal  causes,  perhaps  we 
may  say,  the  chief  cause,  of  the  litigation  which  has  occurred  in 
our  courts  upon  the  subject  of  wills,  has  arisen  from  uncertainty 
respecting  the  intention  of  the  alleged  testator.  Manuscripts  are 
often  found  among  the  papers  of  a  decedent,  indicating  an  inten¬ 
tion  to  dispose  of  property  after  his  death;  but  whether  the  inten¬ 
tion  continued  to  the  period  of  death,  or  whether  the  design  was 
complete  in  itself,  or  formed  only  a  part  of  a  testamentary  dispo¬ 
sition,  which  was  intended  to  be  more  fully  developed,  and  to  es- 
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t&blish  which,  as  an  entire  testamentary  act,  would  defeat  the  real 
design  of  the  testator,  often  remains  a  problem,  because  the  signa¬ 
ture  of  the  party  to  the  instrument  is  wanting.  Thus,  it  a  man 
having  three  sons,  A.  B.  &  C.  and  three  farms  or  lots,  should  leave 
behind  him  a  paper,  simply  devising  one  of  his  farms  or  lots  to  A., 
such  paper,  although ,  without  signature,  or  subscribing  witness, 
might,  under  our  present  law,  be  established  as  his  entire  will; 
and  thus  would  receive  the  farm  or  lot  devised  to  him,  and  also 
share  with  his  brothers  the  two  other  farms  or  lots,  although  it  was 
probably  the  intention  of  the  decedent  to  complete  his  will,  by 
giving  to  each  of  his  sons  an  equal  share,  if  circumstances  had  not 
prevented  him.  Now,  we  think  the  simple  expedient  of  requiring 
the  signature  of  the  party  to  the  instrument,  will  remove  these  dif¬ 
ficulties,  and  prevent  much  of  the  injustice  that  may  happen:  as  it 
will  9how  conclusively  that  the  instrument  is  a  complete  and  fin¬ 
ished  act,  and  thus  assimilate  it  to  all  other  entire  and  concluded 
documents.  Where  the  party  is  unable  to  affix  his  proper  signa¬ 
ture  by  reason  of  infirmity  or  otherwise,  it  is  provided  that  it  may 
be  done  by  another  person  in  his  presence,  and  by  his  express  di¬ 
rection;  which  facts  of  course  must  be  proved  by  two  disinterested 
witnesses.  But,  as  cases  may  arise,  in  which  the  testator  may 
have  given  full  and  complete  directions  for  the  drawing  of  his  will, 
which  has  accordingly  been  put  in  writing  in  his  lifetime;  but,  in 
consequence  of  the  extremity  of  his  last  sickness,  he  may  have 
been  prevented  from  signing  it  or  giving  directions  for  that  pur¬ 
pose,  we  have  excepted  such  cases  from  the  provision,  and  left 
them  to  stand  upon  the  present  law.  Convinced,  however,  of  the 
dangerous  consequences  of  the  existing  provisions,  with  respect  to 
papers  written  by  a  party  under  ordinary  circumstances,  we  ear¬ 
nestly  hope  that  the  amendment  offered  will  be  acceptable  to  the 
legislature  and  the  public. 

Section  VII.  The  seventh  section  differs  from  the  existing  pro¬ 
vision,  (section  III.  of  the  act  of  1705,)  in  two  points:  firat ,  in  the 
alteration  of  the  value  specified,  from  aOSO  to  glOO,  which  is  be¬ 
lieved  to  be  in  conformity  with  the  change  in  the  value  of  money; 
and  secondly,  in  placing  the  words  limiting  the  value  of  the  pro¬ 
perty,  where  it  is  supposed  that  they  were  originally  intended  to 
be,  that  is,  in  the  second  clause  of  the  sentence. 

Section  VIII.  In  the  eighth  section,  we  have  followed  the  7th 
section  of  the  act  of  1705,  omitting  however  the  word  “person,” 
so  as  to  limit  the  operation  of  it  to  mariners  at  sea,  and  soldiers 
in  actual  services.  By  extending  the  provisions  toad  other  persons 
at  sea,  it  is  conceived  that  there  would  be  some  danger  of  those 
evils  in  respect  to  the  disposition  of  property  by  verbal  wills, 
against  which  it  was  the  object  of  a  previous  section  to  guard. 

Section  IX  The  ninth  section  coincides  with  the  improvement 
made  in  this  respect  by  many  of  our  sister  states;  and  has  been  in¬ 
troduced  from  a  belief  that  the  intention  of  a  testator  has  often 
been  defeated  by  the  omission  of  words  of  inheritance  in  a  devise 
of  real  estate. 


Section  X.  In  the  tenth  section  we  have  proposed  an  alteration 
equally  material  with  that  just  adverted  to,  and  which,  like  that, 
has  the  recommendation  of  having  been  adopted  into  the  revised 
codes  of  some  of  our  sister  states.  Whatever  may  be  the  origin 
of  the  judicial  doctrine  on  this  subject,  whether  it  has  arisen  from 
a  literal  construction  of  the  statute  of  Henry  8th,  or  from  an 
analogy  with  the  law  of  conveyance  by  deed,  it  is  believed  that 
the  result  has  been  unfortunate  for  the  general  intent  ot  testa¬ 
tors.  It  is  supposed  to  be  the  common  impression,  that  all  of 
which  a  man  may  die  possessed,  will  pass  by  general  expressions 
of  gift  or  devise;  and  cases  of  great  hardship  are  known  to  have 
arisen  from  this  misconception  of  the  law  in  respect  to  real 
estate.  To  accommodate  the  rule  to  the  course  of  public  opinion, 
is  the  object  of  this  section;  which,  it  is  hardly  necessary  to  re¬ 
mark,  will  not  prevent  testators  from  making  any  other  disposition 
that  they  please  of  their  after  acquired  property. 

Section  XI.  The  eleventh  section  is  copied  almost  literally  from 
the  tenth  section  of  the  act  of  4th  of  Auril,  179 7. 

Section  XII.  In.  the  twelfth  section,  will  be  found  the  substance 
of  the  act  of  19th  March  1810,  “to  prevent  devices  and  legacies 
from  lapsing  in  certain  cases.” 

Section  XIII.  The  thirteenth  section  is  nearly  a  literal  trans¬ 
cript  from  the  act  of  1705,  excepting  that  in  the  latter  the  provi¬ 
sion  is  confined  to  wills  of  personal  estate,  probably,  as  we  have 
already  suggested,  from  inadvertence.  In  this  section  it  is  confi¬ 
ned  to  real  estate. 

Section  XIV.  The  fourteenth  section  relates  to  the  revocation 
of  wills  of  personal  property,  and  contains  no  material  alteration 
of  the  present  law. 

Section  XV.  In  the  fifteenth  section  we  have  copied,  with  some 
abridgment,  the  provisions  of  the  23d  section  of  the  act  of  19th 
April,  1794. 

Section  XVL  The  first  part  of  the  sixteenth  section  is  merely 
declaratory  of  the  common  law;  the  last  clause,  which  provides 
that  the  will  ot  a  married  woman  shall  not  be  revived  by  the  death 
of  the  husband,  is  introduced  to  remove  doubts  that  have  been  en¬ 
tertained  upon  the  subject. 

Section  XVII.  The  proviso  contained  in  the  seventeenth  sec¬ 
tion  is  confined  to  personal  property.  The  transfer  of  real  estate, 
whether  by  deed,  devise  or  succession,  is  justly  regulated  by  the 
laws  of  the  country  in  which  it  is  situate.  Personal  property  is 
considered  as  following  the  person  of  the  owner,  and  is  governed 
both  in  regard  to  succession  and  transfer,  by  the  laws  of  the  place 
in  which  he  is  domiciliated.  In  this  section,  therefore,  we  have 
merely  declared  the  existing  law  of  this,  and  of  most  other  civili¬ 
zed  communities. 


A  l>ill  relating  to  the  descent  and  distribution  of  thfc 

estates  of  intestates. 

CONTENTS. 

Section  I.  Interest  of  widow  or  husband. 

Article  1.  Widow  and  issue. 

2.  Widow  and  Collateral  heirs. 

3.  Husband  and  heirs. 

Section  II.  Interest  of  lineal  descendants. 

1  Article  1.  Children  only. 

2.  Grand  children,  only. 

3.  Other  lineal  descendants  in  the  same  de¬ 
gree. 

4.  Descendants  in  different  degrees. 

§  A.  Children  and  grand  children. 

§  B.  Grand  children  and  great  grand 
children,  &c. 

§  C.  Interest  of  deceased  child’s 
issued,  &c. 

Section  III.  Interest  of  father  and  mother. 

Section  IV.  Interest  of  brothers  and  sisters,  and  their  descen¬ 
dants. — Meal  estate * 

Article  1.  Brothers  and  sisters  of  whole  blood. 

2.  Children  of  such  brothers  and  sisters, 
deceased. 

5.  Brothers  and  sisters  of  whole  blood  and 
children  of  such  deceased. 

4.  Other  descendants  of  such  brother  and 

sister,  deceased. 

5.  Personal  estate:  brothers  and  sisters, 

&c.  of  whole  and  half  blood. 

Section  V.  In  default  of  persons  entitled  to  the  real  estate  as 
before  the  same  to  go  to  the  father  and  mother  absolutely. 
Section  VI.  In  default  of  such,  the  real  estate  to  go  to  brothers 
and  sisters  of  the  half  blood  and  their  descendants. 

Section  VII.  In  default  of  all  previously  enumerated,  the  next 
of  kin  to  take  the  real  and  personal  estate. 

Section  VIII.  Proviso  limiting  representation  among  collaterals. 
Section  IX.  Proviso  limiting  the  real  estate  to  persons  of  the 
blood  of  the  ancestor. 

Section  X.  In  default  of  known  heirs  or  kindred,  the  surviving 
husband  or  wife  to  take  the  whole  estate  absolutely. 

Section  XI.  General  rule  for  all  cases  not  expressly  provided 
for. 

Section  XII.  In  default  of  all  persons  entitled,  the  common 
wealth  to  take  by  escheat. 

Section  XIII.  Posthumous  relations  to  take  in  all  eases. 
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Section  XIV.  General  rule  for  distribution  where  there  is  only 
one,  or  several  in  the  same  degree. 

Section  XV.  The  widows  share  to  be  in  lieu  of  dower. 

Section  XV I  Provision  in  case  of  advancement. 

Section  XVII.  General  rule  excluding  illegitimate  descendents, 
&c. 

Section  XVI II.  Proceeds  of  real  estate  sold  for  payment  of 
debts,  to  be  distributed  as  real  estate. 

Section  XIX.  Limitation  of  time  for  the  recovery  of  distribu¬ 
tive  shares. 

Section  XX.  Proviso,  where  the  domicil  of  the  intestate  is  out 
of  the  state. 

Section  I.  The  real  and  personal  estate  of  a  decedent,  whether 
male  or  female,  remaining  after  payment  of  all  just  debts  and  legal 
charges,  which  shall  not  have  been  sold  or  disposed  of  by  will,  or 
otherwise  limited  by  marriage  settlement,  shall  be  divided  and 
enjoyed  as  follows,  viz: 

Art.  I.  Where  such  intestate  shall  leave  a  widow  and  issue,, 
the  widow  shall  be  entitled  to  one  third  part  of  the  real 
estate  for  the  term  of  her  life,  and  to  one  third  part  of  the 
personal  estate  absolutely. 

2.  Where  such  intestate  shall  leave  a  widow  and  collateral 
heirs  or  other  kindred,  but  no  issue,  the  widow  shall  be 
entitled  to  one  half  part  of  the  real  estate,  including  the 
mansion  house  and  buildings  appurtenant  thereto,  for  the 
term  of  her  life,  and  to  one  half  part  of  the  personal  estate 
absolutely. 

3.  Where  such  intestate  shall  leave  a  husband,  he  shall  take 

the  whole  personal  estate;  and  the  real  estate  shall  descend 
and  pass  as  is  hereinafter  provided^  saving  to  the  husband 
his  right  as  tenant  by  the  courtesy,  which  shall  take  place 
although  there  be  no  issue  of  the  marriage,  ill  all  cases 
wh^re  the  issue,  if  any,  would  have  inherited. 

Section  II.  Subject  to  the  estates  and  interests  hereinbefore  giv¬ 
en  to  the  widow  or  surviving  husband,  if  any,  the  real  estate  of 
such  intestate  shall  descend  to,  and  the  personal  estate  not  other- 
wise  hereinbefore  disposed  of,  shall  be  distributed  among  his  issue* 
according  to  the  following  rules  and  order  of  succession,  viz: 

1.  If  such  intestate  shall  leave  children,  but  no  other  descen¬ 

dant,  being  the  issue  of  a  deceased  child,  the  estate  shall 
descend  to  and  be  distributed  among  such  children. 

2.  If  such  intestate  shall  leave  grand  children,  but  no  child  nor 

other  descendant,  being  the  issue  of  a  deceased  grand  child, 
the  estate  shall  descend  to  and  be  distributed  among  such 
grand  children. 

3.  If  such  intestate  shall  leave  descendants  in  any  other  degree 

of  consanguinity,  however  remote  from  him,  and  all  in  the 
same  degree  of  consanguinity  to  him,  the  estate  shall  de¬ 
scend  to  and  be  distributed  among  such  descendants. 
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4  If  such  intestate  shall  leave  descendants  in  different  degrees 
of  consanguinity  to  him.  the  more  remote  of  them  being  the 
issue  of  a  deceased  child,  grand  child  or  other  descendant, 
the  estate  shall  descend  to  and  be  distributed  among  them, 
as  follows,  viz: 

A.  Each  of  the  children  of  such  intestate  shall  receive  such 

share  as  such  child  would  have  received,  if  all  the  chil¬ 
dren  of  the  intestate,  who  shall  then  be  dead,  leaving  is¬ 
sue,  had  been  living  at  the  death  of  the  intestate. 

B.  Each  of  the  grand  children,  if  there  shall  be  no  children,  in 

like  manner  shall  receive  such  share,  as  he  or  she  would 
have  received,  if  all  the  other  grand  children,  who  shall 
then  be  dead,  kaving  issue,  had  been  living  at  the  death 
of  the  intestate;  and  so  in  like  manner  to  the  remotest  de¬ 
gree. 

C.  In  every  such  case  the  issue  of  such  deceased  child,  grand 

child  or  other  descendant,  shall  take  by  representation 
of  their  parents  respectively,  such  share  only  as  would 
have  descended  to  such  parents,  if  they  had  been  living 
at  the  death  of  the  intestate. 

Section  III.  In  default  of  issue,  as  aforesaid,  and  subject  also, 
as  aforesaid,  to  the  estates  and  interests  hereinbefore  given  to  the 
Widow  or  surviving  husband,  if  any,  the  real  estate  shall  go  to  the 
father  and  mother  of  such  intestate,  during  their  joint  lives,  and 
the  life  of  the  survivor  of  them;  and  the  personal  estate,  not  other¬ 
wise  hereinbefore  disposed  of,  shall  be  vested  in  them  absolutely, 
or,  if  either  the  father  or  mother  be  dead  at  the  time  of  the  death 
of  the  intestate,  the  parent  surviving  such  intestate  shall  enjoy 
such  real  estate  during  his  or  her  life,  and  such  personal  estate  ab¬ 
solutely. 

Section  IV.  In  default  of  issue  as  aforesaid,  and  subject  to  the 
estates  and  interests  hereinbefore  given  to  the  widow  or  surviving 
husband,  father  and  mother  of  the  intestate,  it  any,  the  real  estate 
shall  descend  to,  and  the  personal  estate,  not  otherwise  hereinbe¬ 
fore  disposed  of,  shall  be  distributed  among  the  collateral  heirs 
and  kindred  of  such  intestate,  according  to  the  following  rules  and 
order  of  succession,  Viz: 

1.  If  such  intestate  shall  leave  brothers  and  sisters,  or  either,  of 
the  whole  blood,  and  no  nephew  or  niece  being  the  issue  of  a 
deceased  brother  or  sister  of  the  whole  blood,  the  real  estate 
shall  descend  to  and  vest  in  such  brothers  and  sisters. 

2.  If  such  intestate  shall  leave  neither  brother  nor  sister  of  the 
whole  blood,  but  nephews  and  nieces  being  the  children  of  such 
deceased  brother  or  sister,  the  real  estate  shall  descend  to  and 
vest  in  such  nephews  and  nieces. 

If  such  intestate  shall  leave  brothers  or  sisters  of  the  whole 
blood,  and  also  nephews  or  nieces  being  the  children  of  any 
such  deceased  brother  or  sister,  the  real  estate  shall  descend 
te  and  vest  in  sv  ch  brothers  and  sisters  and  nephews  and  nie- 
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ces  as  follows,  viz:  every  such  brother  and  sister  shall  receive 
such  share  as  he  or  she  would  have  received  if  all  the  brothers 
and  sisters  who  shall  then  be  dead  leaving  children  had  been 
living  at  the  death  of  the  intestate;  and  such  nephews  and 
nieces  shall  take  by  representation  of  their  parents,  respective¬ 
ly,  such  share  only,  as  would  have  descended  to  such  parents 
if  they  had  been  living  at  the  death  of  the  intestate. 

4.  If  such  intestate  shall  leave  neither  brother  nor  sister,  of  the 
whole  blood,  nor  any  nephew  or  niece  being  the  child  of 
such  deceased  brother  or  sister,  the  real  estate  shall  descend 
to  and  vest  in  the  next  of  kin  of  such  intestate,  being  the  de¬ 
scendants  of  his  brothers  and  sisters  of  the  whole  blood. 

5.  The  personal  estate  of  such  intestate,  not  otherwise  herein¬ 
before  disposed  of,  shall,  in  the  several  cases  mentioned  in  this 
sextion,  be  distributed  among  the  brothers  and  sisters  of  the 
intestate  and  their  issue,  in  like  manner,  in  each  of  the  said 
cases,  as  is  provided  for  the  descent  and  division  of  the  real 
estate  of  the  intestate;  but  without  any  distinction  of  blood. 

Section  V.  In  default  of  issue,  and  brothers  and  sisters  of  the 
whole  blood  and  their  descendants,  as  aforesaid,  and  subject  to 
the  estates  and  interests  hereinbefore  given  to  the  widow  or  sur¬ 
viving  husband,  if  any,  the  real  estate  shall  go  to  and  be  vested  in 
the  father  or  mother  of  the  intestate;  or,  if  both  be  living  at  the 
time  of  his  death,  in  the  father  and  mother,  for  such  estate  as  the 
intestate  had  therein. 

Section  VI.  In  default  of  issue,  and  brothers  and  sisters  of  the 
whole  blood  and  their  descendants,  and  also  of  father  and  mother, 
competent  by  this  act  to  take  an  estate  of  inheritance  therein,  the 
real  estate  of  such  intestate,  subject  to  the  life  estates  hereinbefore 
given,  if  an--,  shall  descend  to  and  be  vested  in  the  brothers  and 
sisters  of  the  half  blood  of  the  intestate  and  their  issue,  in  like 
manner  respectively,  as  is  hereinbefore  provided  for  the  cases  of 
brothers  and  sisters  of  the  whole  blood  and  their  issue. 

Section  VII.  In  default  of  all  persons  hereinbefore  described, 
the  real  and  personal  estate  of  the  intestate  shall  descend  to  and 
be  distributed  among  the  next  of  kin  to  such  intestate. 

Section  VIII.  Provided,  That  there  shall  be  no  representation 
admitted  amongst  collaterals,  after  brothers  and  sisters  children. 

Section  IX.  Provided,  also,  that'  no  person,  who  is  not  of  the 
blood  of  the  ancestor  or  other  relation,  from  whom  any  real  estate 
descended,  or  by  whom  it  was  given  or  devised  to  the  intestate, 
shall,  in  any  of  the  cases  before  mentioned,  take  any  estate  of  in¬ 
heritance  therein;  but  such  real  estate,  subject  to  such  life  estates 
as  may  be  in  existence  by  virtue  of  this  act,  shall  pass  to  and  vest 
in  such  other  persons,  as  would  be  entitled  by  this  act,  if  the  per¬ 
sons  not  of  the  blood  of  such  ancestor  or  other  relation,  had  never 
existed,  or  were  dead  at  the  decease  of  the  intestate. 

Section  X.  In  default  of  known  heirs  or  kindred,  competent  as 
aforesaid,  the  real  estate  of  such  intestate  shall  be  vested  in  his 
widow, O!  if  such  intestate  were  a  married  woman,  in  her  surviving 
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husband,  for  such  estate  as  the  intestate  had  therein;  and,  in  such 
case,  the  widow  shall  be  entitled  to  the  whole  of  the  personal 
estate  absolutely. 

Section  XI.  And  whereas,  it  is  the  true  intent  and  meaning  of 
this  act,  that  the  heir  at  common  law  shall  not  take  in  any  case,  to 
the  exclusion  of  other  heirs  and  kindred,  standing  in  the  same  de¬ 
gree  of  consanguinity  with  him  to  the  intestate,  it  is  hereby  de¬ 
clared,  that  in  every  case  which  may  arise,  not  expressly  provided 
for  by  this  act,  the  real,  as  well  as  the  personal  estate  of  an  in¬ 
testate  shall  pass  to  and  be  enjoyed  by  the  next  of  kin  of  such 
intestate,  without  regard  to  the  ancestor  or  other  relation  from 
whom  such  estate  may  have  come. 

Section  XII.  In  default  of  all  such  known  heirs  or  kindred,  wi¬ 
dow  or  surviving  husband,  as  aforesaid,  the  real  and  personal  es¬ 
tate  of  such  intestate  shall  go  to  and  be  vested  in  the  common¬ 
wealth  by  escheat. 

Section  XIII.  Descendants  and  relatives  of  an  intestate,  begot¬ 
ten  before  his  death,  and  born  thereafter,  shall,  in  all  cases,  inhe¬ 
rit  and  take,  in  like  manner  as  if  they  had  been  born  in  the  life¬ 
time  of  such  intestate. 

Section  XIV.  Wherever  by  the  provisions  of  this  act,  it  is  di¬ 
rected  that  real  or  personal  estates  shall  descend  to  or  be  distribu¬ 
ted  among  several  persons,  whether  lineal  or  collateral  heirs,  or 
kindred,  standing  in  the  same  degree  of  consanguinity  to  the  in¬ 
testate,  if  there  shall  be  only  one  of  such  degree,  he  shall  take  the 
whole  of  such  estate,  and  if  there  be  more  than  one,  they  shall 
take  in  equal  shares,  and  if  real  estate,  shall  hold  the  same  as  ten¬ 
ants  in  common. 

Section  XV.  The  share  of  the  estate  directed  by  this  act  to  be 
allotted  to  the  widow,  shall  be  in  lieu  and  full  satisfaction  of  her 
dower  at  common  law. 

Section  XVI.  If  any  child  of  an  intestate  shall  have  any  estate 
by  settlement  of  such  intestate,  or  shall  have  been  advanced  by 
him  in  his  lifetime,  either  in  real  or  personal  estate,  to  an  amount 
or  value  equal  to  the  share  which  shall  be  allotted  to  each  of  the 
other  children  of  such  intestate,  such  child  shall  have  no  share  of 
the  real  and  personal  estate  of  such  intestate;  and  if  such  set' le¬ 
nient  or  advancement  be  to  an  amount  or  value  less  than  the  share 
to  which  he  would  otherwise  be  entitled  if  no  such  advancement 
had  been  made,  then  so  much  only  of  the  real  and  personal  estate 
of  such  intestate  shall  be  allotted  to  such  child  as  shall  make  the 
estate  of  all  the  said  children  to  be  equal,  as  near  as  can  be  esti¬ 
mated. 

Section  XVII.  The  provisions  of  this  act  relative  to  the  descent 
and  distribution  of  reai  and  personal  estate  among  the  descendants 
and  collateral  relations  of  an  intestate,  shall  be  construed  to  mean 
such  persons  only  as  may  have  been  born  in  lawful  wedlock. 

Section  XVIII.  The  residue  of  the  proceeds  of  the  sale  of  anv 
real  estate  of  an  intestate,  made  by  authority  of  law  for  the  pay¬ 
ment  of  debts,  shall  vest  in  the  persons  entitled  by  this  act  to 


such  real  estate,  in  such  proportions,  and  for  the  like  interests* 
respectively,  as  they  may  have  had  in  such  real  estate. 

Section  XIX.  All  such  of  the  intestate’s  relations  and  persons 
concerned,  who  shall  not  lay  legal  claim  to  their  respective  shares, 
within  seven  vears  after  the  decease  of  the  intestate,  shall  be  de- 
barred  from  the  same  forever.  Provided,  That  if  any  such  rela¬ 
tion  or  person  shall,  at  the  time  of  the  decease  of  the  intestate, 
be  within  the  age  of  twenty-one  years,  or  a  married  woman,  he  or 
she  shall  be  entitled  to  receive  and  recover  the  same,  if  he  or  she 
shall  lay  legal  claim  thereto,  within  seven  years  after  coming  to 
full  age  or  discoverature. 

Section  XX.  Nothing  in  this  act  contained,  relative  to  the  dis¬ 
tribution  of  personal  estate  among  kindred,  shall  be  construed  to 
extend  to  the  personal  estate  of  an  intestate,  whose  domicil  at  the 
time  of  his  death  was  out  of  this  commonwealth. 


REMARKS  ON  THE  INTESTATE’S  BILL. 

The  distribution  ot  the  property  of  an  intestate  by  certain  and 
equitable  rules,  is  one  of  the  subjects  of  legislation  most  important 
for  the  peace  and  order  ot  society. — The  injustice  of  the  English 
common  law,  which  gave  the  whole  real  estate  to  the  eldest  son, 
v/as  so  obvious  to  our  ancestors,  that  one  of  the  earliest  acts  of  pro¬ 
vincial  legislation,  had  for  its  object  to  effect  a  more  general  dis¬ 
tribution  among  the  children.  Various  acts  were  subsequently 
passed  with  the  same  view,  but  still  of  a  somewhat  partial  and  lim¬ 
ited  nature  until  the  act  of  1794,  the  declared  design  of  which  was 
to  establish  a  system  of  descents  upon  the  basis  of  perfect  equality 
among  all  the  relations  of  an  intestate  in  the  same  degree  ot  con¬ 
sanguinity  to  him.  Besides  certain  provisions  relating  to  the  du¬ 
ties  and  liabilities  ot  administrators  in  respect  to  creditors,  which 
we  have  transferred  to  the  bill  relating  to  executors  and  adminis¬ 
trators,  the  act  of  1/94  contained  a  series  of  sections  regulating 
the  transmission  of  real  and  personal  estate,  among  the  kindred  of 
an  intestate,  which  were  probably  supposed  to  be  sufficient  for  all 
cases  that  could  arise.  Very  soon  after  the  passage  of  the  act  how¬ 
ever,  cases  occurred  which  had  not  been  expressly  provided  for, 
and  on  the  question  being  brought  before  the  supreme  court  it  was 
determined  by  that  tribunal  that,  as  the  common  law  was  the  basis 
of  our  jurisprudence,  its  rules  were  paramount,  wherever  they 
were  not  expressly  abrogated  by  the  legislature,  consequently  that 
in  every  omitted  case  the  heir  at  common  law  took  the  estate. 
This  led  to  the  act  of  1797,  which  in  another  series  of  sections, 
attempted  to  reach  every  supposable  event,  by  the  enumeration  of 
particulars,  without  however  providing  by  any  general  rule  tor 
omitted  cases,  of  which  some  have  occurred  since  the  passage  of 
this  act.  The  acts  then,  of  1794  and  1797,  contain  our  scheme  or 
system  of  descent  and  distribution,  and  have  received  more  praise 


for  their  intention,  than  for  the  manner  in  which  the  details  arc 
exhibited  and  declared.  Instead  of  a  classification  of  subjects  or 
an  arrangement  of  them,  according  to  some  obvious  and  familiar 
rule,  such  a9  that  of  nearness  ot  kindred,  by  which  frequent  repi- 
tion  would  be  saved,  the  acts  ot  assembly  endeavor  to  accomplish 
the  effect  by  a  constant  specification  of  cases  The  result  of  this 
is  a  great  expense  of  time  and  labor  in  arriving  at  the  true  mean¬ 
ing  ot  the  legislature,  and  sometimes  perplexity  and  doubt  which 
lead  to  frequent  litigation. 

In  the  bill  now  submitted  we  have  besides  consolidating  all  the 
provisions  to  be  found  in  the  acts  of  1794  and  1797,  endeavoured 
so  to  arrange  both  the  phraseology  and  order  of  the  sections  astc 
make  the  system  obvious  at  once  to  the  understanding,  and  by  dis¬ 
carding  redundancies  and  repetitions  to  reduce  the  volume  of  the 
bill  and  simplify  its  provisions.  Our  plan  was  to  specify  the  es¬ 
tates  and  interests  to  be  given  in  the  order  of  preference,  appro¬ 
priating  a  section  to  each  class  of  persons  with  the  necessary  and 
appropriate  subdivisions.  The  order  or  arrangement  will  be  seen 
from  the  following  analysis: 

Section  I.  The  first  section  which  is  divided  into  three  articles 
or  paragraphs,  is  intended  to  provide  for  the  widow  and  surviving 
husband,  as  the  case  may  be,  of  an  intestate,  and  is  derived  from 
the  Sd  and  4th  sections  of  the  act  of  1794,  and  from  the  5th  sec¬ 
tion  of  the  act  of  1797,  there  being  no  other  substantial  altera¬ 
tion,  than  in  the  last  clause,  which  gives  to  the  surviving  husband 
an  estate  for  life  in  the  real  property  of  the  wife,  although  there 
should  be  no  issue  of  the  marriage.  It  appears  to  us  that  the  ex¬ 
isting  rule  which  makes  the  estate  of  the  husband  dependent  upon 
the  circumstance  of  there  being  issue  born  alive  capable  of  inheri¬ 
ting,  has  in  the  present  state  of  society  and  government,  no  suffi¬ 
cient  or  reasonable  foundation.  Derived,  according  to  the  better 
opinion,  from  the  feudal  system, r  and  receiving  no  su  pport  from 
analogies  in  our  own  or  other  codes  of  jurisprudence,  it  ought, 
we  think,  long  since  to  have  shared  the  fate  of  similar  provisions 
of  that  system.  Besides  assimilating  the  estate  of  the  husband  to 
that  of  the  wife,  in  this  respect,  the  proposed  alteration  will  have 
the  effect  of  lessening  the  amount  of  litigation  by  removing  ques¬ 
tions  which  have  sometimes  occurred  respecting  the  birth  of  issue 
and  the  fact  of  its  having  been  born  alive. 

Section  II.  The  second  section  provides  for  the  lineal  descen¬ 
dants  of  an  intestate,  whether  children,  grand  children,  or  others. 
It  is  divided  into  four  articles,  which  are  derived  from  the  3d  and 
4th  sections  of  the  act  of  i794,  without  any  alteration  in  matter 
of  substance. 

Section  III.  In  the  3d  section  we  have  incorporated  the  pro¬ 
visions  of  the  5th  and  7th  sections  of  the  act  of  1  94,  respecting 
the  father  and  mother  of  an  intestate,  with  this  alteration,  that  in 
the  event  of  both  father  and  mother  surviving  the  intestate,  the 
estate  shall  be  enjoyed  by  them  during  their  joint  lives,  and  by  the 
survivor  of  them.  By  tlie  present  law,  in  the  case  put,  it  is  belie- 


ted  that,  on  the  death  of  the  father,  the  estate  would  pass  to  col¬ 
lateral  relations,  leaving  the  mother  perhaps  destitute  ;  a  state  of 
things  which  we  are  satisfied  was  not  within  the  contemplation  of 
the  Legislature. 

Section  IV.  The  fourth  section  provides  for  the  case  of  brothers 
and  sisters  and  their  descendants,  and  is  derived  from  the  6th  and 
8th  sections  of  the  act  of  1794,  and  the  5th  and  7th  sections  of  the 
act  of  1797.  The  only  alteration  of  the  present  law  will  be  found 
in  the  2d  article,  which  gives  to  nephews  and  nieces,  where  such 
only  are  living,  an  equal  share  ot  the  estate,  instead  of  dividing 
the  estate  among  them,  as  at  present,  according  to  the  stocks. 
Thus,  if  an  intestate  die  without  nearer  relations  than  the  children 
of  his  deceased  brothers,  they  will  not  take  equally  under  the  exis¬ 
ting.  law  ;  but  the  children  of  one  brother  will  take  one  share  be¬ 
tween  them,  the  children  of  the  next  brother  another  share,  and 
so  on,  thus  producing  sometimes  great,  and  we  think  unnecessary 
inequality.  The  rule  is  different  with  respect  to  grandchildren, 
and  it  appears  to  us  desirable  that  the  law  should  be  uniform  and 
harmonious  in  this,  as  well  as  in  other  respects. 

Section  V.  The  fifth  section  declares,  that  in  default  of  bro¬ 
thers  and  sisters  of  the  whole  blood  and  their  descendants,  the 
real  estate  shall  go  absolutely  to  the  father  and  mother.  This  is 
copied  from  the  6th  section  of  the  act  of  1794,  and  the  5th  section 
of  the  act  of  1797. 

Section  VI.  The  sixth  section  provides  for  the  transmission  ot 
the  real  estate  to  brothers  and  sisters  of  the  half  blood,  in  the 
event  of  their  being  no  persons  to  take  as  enumerated  in  the  pre¬ 
ceding  sections.  This  is  copied  from  the  1 1th  section  of  the  act 
of  1794,  and  the  7th  section  of  the  act  of  1797. 

Sect:on  VII.  The  seventh  section  directs,  that  in  default  of  alt 
persons  previously  mentioned,  the  real  and  personal  estate  shall 
go  to  the  next  of  kin.  This  section  is  derived  from  the  12th  sec¬ 
tion  of  the  act  of  1794. 

Section  V  III.  In  the  eighth  section,  we  have  restored  to  our 
law  a  provision  which  formed  a  part  of  the  act  of  1705,  and  con¬ 
tinued  to  govern  the  distribution  of  estates  until  the  passage  of 
the  act  of  1794,  from  which  i^  was  omitted;  but  whether  through 
inadvertence  or  by  design,  we  have  not  the  means  of  ascertain¬ 
ing.  We  incline  to  attribute  the  omission  to  the  former  cause, 
since  the  rule  is  of  great  antiquity,  and  seems  to  be  imperatively 
required  by  considerations  of  convenience  almost  amounting  to 
necessity.  The  Justinian  code  and  the  English  statute  of  distri¬ 
butions,  (22  and  23  Charles  2d,  chap.  10,)  contain  the  provision 
in  the  same  Words;  and  it  is  believed  to  exist  in  most  if  not  all  of 
the  laws  of  this  Union.  The  doctrine  of  representation,  or  that 
ruse  by  virtue  of  which  the  descendants  of  a  deceased  relation, 
to  the  most  remote  degree,  are  permitted  to  stand  in  the  place  of 
their  ancestor,  and  to  receive  his  share  of  an  estate,  if  there  be 
others  of  the  same  degree  of  such  deceased  relation  living,  may  be 
admitted  without  great  inconvenience  in  the  case  of  lineal  de- 
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Pendents:  hut.  when  it  is  applied  to  collateral  kindred,  it  is  pro¬ 
ductive  of  serious  evils.  Thus,  if  one  die  leaving  children  and 
grandchildren,  the  issue  of  a  deceased  child,  these  grandchildren, 
by  the  rule  of  representation,  are  allowed  to  stand  in  the  place  of 
their  deceased  parent  and  to  take  the  share  of  such  parent;  and 
the  same  principle  admits  great  grandchildren,  and  even  more  re¬ 
mote  descendants,  to  personate  their  deceased  ancestor  without, 
as  already  stated,  any  inconvenience.  Where,  however,  one  dies 
leaving  no  lineal  descendants,  but  collateral  kindred,  as  brothers 
and  sisters  and  their  descendants,  or  uncles  and  aunts  and  their 
descendants,  it  is  obvious  that  the  doctrine  of  representation, 
by  raising  remote  descendants  to  the  level  of  any  one 
of  the  brothers  or  sisters  or  uncles  or  aunts,  who  happened  to 
be  living,  and  consequently  by  requiring  search  to  be  made  for 
such  descendants,  who  are  often  scattered  over  a  large  part  of  our 
country,  produces  great  delay  and  often  great  hardships.  The 
extension  of  the  rule  beyond  the  boundaries  provided  in  the  codes 
of  foreign  countries  and  of  our  own  union,  has  been  frequently 
lamented  by  our  most  eminent  judges  and  professional  persons. 
Considering  that  the  present  system  leads  to  a  great  increase  and 
delay  of  litigation,  the  restoration  of  the  old  rule  is  submitted  to 
the  legislature  as  a  measure  of  wisdom  and  prudence. 

Section  IX.  In  the  ninth  section  we  have  introduced  as  a  gen¬ 
eral  provision,  a  limitation  of  the  course  of  descent  of  real  estate, 
which  is  annexed  to  several  sections  of  the  present  law,  viz:  the 
fifth,  sixth,  seventh  and  eleventh  sections  of  the  act  of  1794,  and 
the  fifth  and  seventh  sections  of  the  act  of  1797,  confining  the  pro¬ 
vision,  however,  to  the  case  of  real  estate  tor  which  it  seems  to  us 
most  appropriate. 

Section  X.  The  tenth  section  is  copied  from  the  act  of  January 
21,1819,  and  gives  the  whole  estate  to  a  surviving  husband  or  wife 
in  the  event  of  their  being  no  known  heirs  or  kindred  competent 
to  take. 

Section  XI.  In  the  eleventh  section  we  have  endeavored  to  lay 
down  a  rule  which  shall  forever  and  in  ail  cases  prevent  the  real 
estate  of  a  decedent  going  to  the  heir  at  common  law  to  the  exclu¬ 
sion  of  others  in  the  same  degree  of  consanguinity.  We  have 
already  stated,  that  in  every  case,  not  expressly  provided  for  in 
the  acts  of  1794  and  1797,  die  doctrines  of  the  common  law  are 
held  to  govern,  for  want  of  some  broad  and  comprehensive  rule. 
We  think  that  the  one  now  suggested  will  leave  no  doubt  on  the 
subject  and  carry  out  into  the  remotest  quarter  the  design  of  the 
legislature.  The  provision  that  the  next  of  kin  shall  take  in  eve¬ 
ry  case  not  enumerated,  will  we  believe  sufficiently  identify  the 
party,  as  the  mode  of  computing  kindred,  by  the  rules,  namely  of 
the  civil  law,  is  well  understood  and  established. 

Section  XII.  In  the  twelfth  section  we  have  for  the  purpose  of 
completing  the  system,  introduced  the  provision  in  the  act  of  1787, 
declaring  the  event  upon  which  the  commonwealth  is  to  take  by 

escheat. 
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TAlthirt.eerth  secfion  contains  the  provision  of 
iectbpino-  ®ctlonfof  the  act°f  1794,  somewhat  enlarged— the  ob- 
tf  all  j  8  <'?I'fer  ®n  the  posthumous  descendents  and  relations 

same  HZ=np  '° “uSV  be8°'tetn  in  the  life  tilKe  of  the  intestate,  the 

Section  ytv 'xi*06* ' Ct  of  1794  £ave  to  posthumous  children. 

•  r'l  *  16  fourteenth  section  contains  a  general  rule 

so n  /n  t“he  ^  ‘he  °f  an  individuaI-  if  ‘here  be  only  one  per- 

.e  nearest  degree  to  the  intestate,  and  also  directing  the 

“istribut'eH  'Ch  r<!a  eSt3,te  6hal‘  be  held  and  eWed  "here  it  is 
distributed  among  several.  This  section  was  adopted  to  save 

the  necessity  of  repeating  the  same  or  similar  expressions  at 
1794  °Se  severa  secti°ns,  in  the  manner  pursued  in  the  act  of 

Section  XV.  The  fifteenth  section  is  copied  literally  from  the 
thirteenth  section  of  the  act  of  1 794.  y  Ir0m  the 

DrovisilnlnfVh  Iliell9ixteentl'  section  contains  in  substance  the 
p  ovisions  of  the  ninth  section  of  the  act  of  1794. 

trorif  i  VX  l  In  the  seventeenth  section  we  have  provided  a 
g  neral  rule,  to  save  the  necessity  of  repeating  in  every  section  tho 
phraseo'og  necessary  to  indicate  that  noneVut  persons  born  L 
lawful  wedlock  are  competent  to  take.  We  believe  that  the  "1 

sit&sst&tt - 

Section  XVIII.  The  eighteenth  section  provides  that  th*.  n 

debts  °sharnastilTbate  “m  by  aufhority  of  law  for  the  payment  of 
aeots,  shall  still  be  considered  as  real  estate,  so  far  as  regard,  ti.„ 

persons  entitled  to  receive  ,it  and  the  extent  of  their  interests 

1  be  fP,™n‘sl0“  IS  ln  conformity  with  the  twentieth  section  of  fh» 
act  of  1794  and  with  the  decision  of  the  supreme  court  i„  th"  the 
of  Grider  vs.  M’Clay,  (II  S.  &  R.  g24  )  P  ‘  “  the  Case 

existiCng°“n  SeCti°n  COntains  the  Imitation 

neife^omUs*  'hovvever  ^h^cases^of  ££  l™'  The  p,°viso  ar” 
in  prison  or  out  of  the  United  States.”  WecZceivTittoTeth’ 
interest  of  the  community  to  reduce  the  number  of  excention,  tn 
all  acts  of  limitation,  which  have  been  justly  described  as  acts 

caeaeCseomUtedm0n{tf0r  and  we submit  that  the  paSar 

cases  omitted,  ought  not  to  stand  in  the  way  of  the  beneficial  rule 

P different  d  a  dl#er®nt  footlng  and  often  contained  inmates  of 
a  different  description  from  what  the  humanity  of  this  Te  Ld 

US  lhaMI>af  mitS  ’  b?-  tbe  reason  no  ionger  exists,  and  it  appears  to 
u,  that  there  »  nothing  in  the  characte?  or  condition  of  the  pres 
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cnt  tenants  of  our  prisons  to  require  a  departure  for  their  benefit 
from  the  salutary  rules  applied  to  other  classes  of  the  community. 
Nor  do  we  think  that  foreigners  are  entitled  to  a  continuance  of 
the  exclusive  privileges  which  have  been  heretofore  granted  to 
them.  In  the  present  condition  of  things,  when  intercourse  be¬ 
tween  even  the  most  remote  parts  of  the  earth,  is  so  frequent  and 
rapid,  the  term  of  seven  years  is  surely  long  enough  to  give  every 
foreigner  an  opportunity  of  laying  claim  to  whatever  property  he 

may  consider  himself  entitled - ;  and  we  cannot  bring  oui- 

selves  to  think  that  there  is  any  hardship  in  placing  him  on  a  loot¬ 
ing  in  this  respect,  with  our  own  fellow  citizens.  Should  the 
legislature  approve  of  the  alterations  in  the  present  instance,  it  is 
our  intention  to  carry  them  through  the  several  acts  of  limitation. 

Section  XX.  The  proviso  in  the  last  section  in  this  act,  like 
that  at  the  end  of  the  act  relating  to  wills,  merely  confirms  the 
existing  doctrines  of  the  law,  and  has  been  added  for  the  purpose 
of  preventing  any  misconstruction  of  the  general  expressions  used 
in  the  preceding  sections.  It  will  be  perceived  that  it  applies  on¬ 
ly  to  the  case  of  the  distribution  of  personal  estate  among  kindred. 
The  question  of  the  division  of  the  assets  of  an  estate  under  such 
circumstances  among  creditors ,  belongs  to  another  bill. 


A  Bill  relating  to  executors,  administrators  and  col¬ 
lectors. 


CONTENTS  OF  THE  SEVERAL  SECTIONS  OF  THE  BILL 
RELATING  TO  EXECUTORS,  ADMINISTRATORS,  &c. 


Section  I. 

II. 

III. 

IV. 

V. 

VI. 

VII. 

VIII. 

IX. 

X. 

XI. 

XII. 


XIII. 


Executors,  &c.  to  give  notice  to  creditors. 

“  To  cause  appraisement  to  be  made  and 
to  file  inventory. 

Additional  inventory,  &c.  when  to  be  made. 

Proceedings  when  executors,  &c.  receive  pro¬ 
perty  from  collectors. 

Separate  account  to  be  kept  of  articles  exempt 
from  execution,  &c. 

Bonds,  &c.  to  be  included  in  the  inventory. 

Debt  due  by  an  executor  to  be  included. 

Rents  accruing  to  tenant  for  life  to  be  included. 

Arrearages  of  rent  charge,  &c.  to  be  included. 

Estates  for  the  life  of  another  to  be  included. 

Allowance  to  be  made  to  appraisers. 

Vendue  or  auction  list  to  be  filed  in  the  register’s 
office. 

Executors  to  exercise  certain  powers  given  by 
will,  but  only  under  the  directions  of  the  or¬ 
phan’s  court. 
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Section  XIV. 

XV. 


XVI. 

XVII. 
XVIII. 

xtx. 

XX. 


XXI. 

XXII. 
XXIII. 

XXIV- 

XXV. 

XXVI. 
XXVII. 
XXVIII. 

XXIX. 

XXX. 

XXXI. 

XXXII. 

XXXIII. 

XXXIV. 

XXXV. 


Executors  to  whom  a  naked  authority  only  is 
given,  to  have  the  same  power  as  if  the  estate 
were  devised  to  them  for  the  purpose. 

Surviving  and  acting  executors  to  have  the 
same  powers  as  all  the  executors  might  have* 

Contracts  in  writing  of  decedents  to  be  enfor¬ 
ced  in  the  orphans’  court. 

Parol  contracts  of  decedents  in  certain  cases. 

Decree  of  orphans’  court  therein  may  be  re¬ 
corded. 

Duty  of  executors,  &c.  to  execute  deed. 

Purchaser  on  a  sale  by  an  executor  under  a 
power  in  a  will,  may  pay  the  money  into  the 
orphans’  court,  and  thereafter  shall  not  be 
bound  to  see  to  the  application  of  the  money. 

When  personal  estate  insufficient,  executor* 
&c.  to  proceed  under  directions  of  the  or¬ 
phans’  court  to  sell  real  estate. 

Order  of  paying  debts. 

Certain  debts  not  to  be  paid  until  the  end  of  a 
year. 

Provision  where  the  law  of  the  decedents  domi¬ 
cil  gives  any  preference  over  the  citizens  of 
this  state. 

Debts  of  a  decedent,  with  certain  exceptions, 
not  to  be  a  lien  after  five  years. 

Judgments  to  continue  a  lien  for  live  years 
without  a  revival . 

Executors,  &c.  may  become  party  to  an  action, 
&c.  and  prosecute  or  defend  the  same. 

Executors,  &c.  may  be  compelled  to  become 
party  to  an  action,  &c. 

Power  of  executors,  &c.  to  commence  and 
prosecute  personal  actions. 

Executors,  &c.to  recover  arrears  of  rent  charge. 

Executors,  &c.  of  tenant  for  life,  to  recover 
rent  in  certain  cases. 

Administrators  de  bonis  non ,  to  have  certain 
powers. 

Actions  by  or  against  executors,  &c.  not  to 
abate  by  the  death,  &c.  of  any  of  them. 

Execution  not  to  issue  upon  any  judgment 
against  a  decedent,  without  a  scire  facias  to 
his  executors,  &c. 

In  all  actions  against  executors,  &c.  where  the 
personal  assets  are  insufficient,  scire  facias 
to  issue  to  the  heir,  &c. 
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Section  XXXVI. 

XXXVII. 

XXXVIII 

XXXIX. 

XL. 

XLI. 

XLII. 

XLIII. 

XLIV* 

XLV. 

XLVI. 

XLVII. 


In  all  executions  against  executors,  &c.  if  tlitr 
personal  assets  are  insufficient,  proceedings 
to  be  stayed  until  application  is  made  to  the 
orphans’  court  for  sale  of  real  estate. 

The  court  may  compel  the  executor,  &c.  to 

make  such  application. 

,  Omission  or  failure  to  plead  or  reply,  not  to 
prejudice  an  executor,  &c.  or  a  creditor  in 
respect  to  the  assets. 

Distribution  not  to  be  compelled  until  alter  one 

year.  , 

How  distribution  to  be  made  in  the  orphans 

court  .  , 

After  six  months,  further  distribution  to  be 

made. 

Distributee  to  give  security  to  refund. 

Real  estate  sold  under  proceedings  in  the  or¬ 
phans’  court  in  partition  after  two  years,  not 
to  be  liable  for  the  debts  of  the  intestate. 

Executors,  &c.  to  give  security  before  selling 
real  estate  under  order  of  orphans’ court. 
Distributee  of  such  proceeds  to  give  security 
to  refund.* 

Provision  for  the  case  of  a  tenant  for  lite. 
Executors  to  pay  legacies  under  directions  ot 
orphans’  court. 

XLVIII.  Pecuniary  legacies  to  abate  pro  rata ,  where  de¬ 
ficiency  of  assets. 

XLIX.  Provision  for  the  case  of  a  legacy  for  life, 
j  Action  at  law  may  be  brought  against  executor 

for  a  legacy. 

JX  Legacies  to  be  payable  after  a  year,  unless 

otherwise  provided  in  the  will. 

LII.  Legatee  to  give  security  to  refund. 

LIIL  On  the  plea  of  want  of  assets,  an  account,  &c 
t0  be  taken  in  the  orphans’  court. 

I  IV  If  the  executor  plead  any  other  plea,  he  may 
*  vet  aver  want  of  assets  after  judgment. 

jf  shall  appear  that  there  are  no  assets,  &c 
the  legatee  to  be  non-suited. 

T  VI  Provision  for  costs  in  such  cases. 

I  VII  Executors,  &c.  making  distribution  01  paying 
legacies  and  taking  security  as  before  pro¬ 
vided,  not  to  be  liable  to  creditors. 

I VIII  Executors,  &c.  may  distribute,  &c.  without 
application  to  the  court,  but  at  their  own 

rjgk  #  - 

LIX.  Proceedings  where  a  legacy  is  charged  on  real 
estate. 
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Section  LX. 

lxi. 

LXII. 

lxiii. 

LXIV, 

lxy. 

LXVI. 
LXYII. 
LXVI  1 1. 


LXIX. 

LXX- 

LXXI. 

LXXII. 

LXXIII. 


Where  such  real  estate  is  in  another  county. 

Such  legatee  to  give  security  to  refund. 

Executor,  &c.-  to  deduct  collateral  inheritance 
tax. 

Provision  where  the  legacy  is  given  for  a  limited 
period,  &c. 

Executors,  &c.  to  pay  the  tax  to  the  county 
treasurer. 

Executors,  &c.  to  give  notice  to  county  com¬ 
missioners  of  real  estate  liable  to  the  tax. 

Executors,  &c.  to  give  notice  to  corporations  of 
any  devise  or  bequest  to  them. 

Provisions  relative  to  executors  extended  to 
administrators  with  the  will  annexed. 

Acts  done  bona  fide  by  an  administrator  to  be 
valid.,  although  a  will  be  afterwards  disco¬ 
vered. 

Duties  of  collectors  relative  to  inventory,  &c. 

Collectors  to  take  possession  of  all  assets. 

Powers  of  collectors  to  bring  suit,  &c. 

Collectors  to  pay  certain  demands  against  the 
estate. 

If  administration  be  not  granted  within  two 
years,  the  collector  to  proceed  to  sell  the 
personal  estate,  and  after  discharging  debts 
to  pay  the  residue  into  the  treasury  of  the 
commonwealth. 


It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 

Commonwealth  of  Pennsylvania ,  in  General  Assembly  met ,  as 
Jollows : 

Section  I.  The  executors  and  administrators  of  every  decedent 
shall,  immediately  after  the  granting  of  letters  testamentary,  or  of 
administration  to"  them,  cause  notice  thereof  to  be  given,  in  one 
newspaper  published  at  or  near  the  place  where  such  decedent 
resided,  once  a  week  during  at  least  six  successive  weeks,  togeth¬ 
er  with  their  names  and  places  of  residence ;  and  in  every  such 
notice  they  shall  request  all  persons  having  claims  or  demands 
against  the  estate  of  the  said  decedent,  to  make  known  the  same 
to  them  without  delay. 

Section  II.  It  shall  be  the  duty  of  executors  and  administra¬ 
tors,  having  given  convenient  notice  to  the  appraisers  of  the  de¬ 
cedent’s  estate,  of  a  time  and  place  for  making  the  inventory  and 
appraisement  thereof,  to  produce  or  make  known  to  them  in  the 
presence  of  such  of  the  persons  interested  in  the  estate 
as  may  attend,  the  whole  of  the  personal  estate  of  the  decedent 
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which  may  have  come  to  their  possession  or  knowledge;  and  the 
inventory  and  appraisement  thereof  being  finished  and  certified  by 
the  appraisers,  to  return  the  same  into  the  office  of  the  proper 
Register. 

Section  III.  Whenever  personal  property  or  assets  of  any  kind 
not  contained  in  the  inventory,  made  and  returned  as  aforesaid, 
shall  afterwards  come  to  the  possession  or  knowledge  of  the  exec¬ 
utor  or  administrator,  he  shall  give  notice  to  the  appraisers,  and 
proceed  to  make  an  additional  inventory  and  appraisement  thereof 
as  aforesaid,  and  return  the  same  into  the  office  of  the  proper 
Register,  within  four  months  from  the  time  of  the  discovery 
thereof. 

Section  IV.  The  like  proceedings  shall  be  had  by  all  executors 
and  administrators  receiving  personal  property  from  any  collector, 
unless  such  executors  or  administrators  shall  acknowledge  in  wri¬ 
ting  before  the  register  of  the  proper  county,  to  have  received  from 
such  collector  the  articles  contained  in  the  inventory  returned  by 
him,  or  a  portion  thereof,  specifying  the  same,  and  shall  also 
consent  to  be  answerable  for  the  articles  received,  in  like  manner 
as  if  such  inventory  and  appraisement  had  been  made  by  them  or 
on  their  behalf. 

Section  V.  In  taking  the  inventory  as  aforesaid,  it  shall  be  the 
duty  of  the  executor  or  administrator,  if  the  decedent  shall  have 
left  a  widow  or  children  who  were  lesiding  with  him  at  the  time 
of  his  decease,  and  there  is  reason  to  believe  the  estate  is  sufficient 
to  pay  his  debts,  exclusive  of  such  articles  as  may  be  by  law  ex¬ 
empted  trom  levy  or  sale  upon  an  execution  against  a  debtor,  to 
keep  separate  and  distinct  therein  an  account  of  all  such  articles, 
being  found,  as  may  be  exempted  from  levy  or  sale  as  aforesaid  ; 
and  the  same  shall  not  be  sold,  but  suffered  to  remain  for  the  use 
of  such  widow  and  children,  without  further  account  thereof  to  be 
made. 

Section  VI.  All  bonds,  notes  and  other  evidences  of  debt ;  al¬ 
go  all  other  claims  and  demands  for  money  or  any  other  personal 
property,  owned  or  held  by  the  decedent  at  the  time  of  his  decease, 
shall,  as  far  as  the  same  may  be  known  to  his  executors  or  admin¬ 
istrators,  be  included  in  the  inventory  to  be  made  and  returned  as 
aforesaid. 

Section  VII.  The  appointment  of  any  person  to  be  an  executor, 
shall  in  no  case  be  deemed  a  release  or  extinguishment  of  any  debt 
or  demand  which  the  testator  may  have  had  against  him  ;  but  such 
debt  shall  be  included  in  the  inventory,  and  be  subject  to  distri¬ 
bution  like  other  personal  estate. 

Section  VIII.  The  rents  of  any  real  estate  accruing  to  any  ten¬ 
ant  for  life  of  such  estate,  who  had  demised  the  same  for  a  term 
or  time  not  fully  expired  at  his  decease,  shall  go  to  and  be  vested 
in  the  executors  or  administrators  of  such  tenant ;  and  the  due 
proportion  of  such  accruing  rent,  to  be  computed  according  to  the 
time  elapsed  at  the  decease  of  such  tenant,  shall  be  included  in  the 
inventory  as  personal  assets. 
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Section  IX.  the  arrearages  of  any  rent,  charge  or  other  rent  or 
reservation  in  nature  of  a  rent,  due  at  the  death  of  any  tenant  in 
fee  simple,  fee  tail  or  for  term  of  life  or  lives  of  such  rent,  shall 
go  to  and  be  vested  in  the  executors  or  administrators  of  such  ten¬ 
ant,  and  be  included  in  the  inventory  and  appraised  as  personal 
assets. 

Section  X.  All  estates  in  lands  or  tenements,  of  which  the  dece¬ 
dent  was  seized  at  the  time  of  his  decease,  for  the  life  or  lives  of 
another  person  or  persons,  shall,  unless  such  estate  have  been  lim¬ 
ited  to  the  decedent  and  his  heirs,  go  to  the  executors  or  adminis¬ 
trators  of  such  decedent,  and  be  included  in  the  inventory,  and  be 
subject  to  distribution,  in  like  manner  as  leases  for  years. 

Section  XI.  The  appraisers  of  the  estate  of  a  decedent  shall  be 
respectively  entitled  to  receive  from  the  executor  or  administra¬ 
tor  two  dollars  for  their  services  in  appraising  the  estate  as  afore¬ 
said,  and,  if  not  completed  in  one  day,  two  dollars  for  each  day 
diligently  employed  by  them  therein. 

Section  XII.  Whenever  any  executor  or  administrator  shall 
sell  at  public  auction  or  vendue  any  of  the  personal  estate  of  the 
decedent,  he  shall,  within  SO  days  thereafter,  file  in  the  office  of 
the  Register  having  jurisdiction,  the  vendue  list,  or  a  just  and  true 
account  of  the  articles  so  sold,  and  the  prices  and  purchasers 
thereof. 

Section  XIII.  All  powers,  authorities  and  directions  relating  to 
real  estate  contained  in  any  last  will,  and  not  given  to  any  person 
by  name  or  by  description,  shall  be  deemed  to  have  been  given  to 
the  executors  thereof:  But  no  such  power,  authority  or  direction 
shall  be  exercised  or  carried  into  effect  by  them,  except  under  the 
control  and  direction  of  the  Orphans’  court  having  jurisdiction  of 
their  accounts. 

Section  XIV.  The  executors  of  the  last  will  of  any  decedent,  to 
whom  is  given  thereby  a  naked  authority  only  to  sell  any  real  es¬ 
tate,  shall  take  and  hold  the  same  interest  therein,  and  have  the 
same  powers  and  authorities  over  such  estate,  for  all  purposes  of 
sale  and  conveyance,  and  also  of  remedy  by  entry,  by  action  or 
otherwise,  as  if  the  same  had  been  thereby  devised  to  them  to  be 
sold;  saving  always  to  every  testator  his  right  to  direct  otherwise. 

Section  XV.  The  survivor  or  survivors  of  several  executors  of 
any  last  will,  containing  a  devise  of  real  estate  to  such  executors, 
for  the  purpose  of  sale  or  otherwise,  or  a  power  or  naked  authority 
only  to  them  to  sell  the  same  as  aforesaid;  also  the  acting  executor 
or  executors  of  any  such  will,  where  one  or  more  of  them  resign, 
refuse  or  renounce  the  trust,  or  are  discharged  or  dismissed  there¬ 
from.  shall  have  the  same  interest  in  and  power  over  such  estate, 
for  all  purposes  of  sale,  conveyance  and  remedy,  as  aforesaid,  as 
all  the  executors  might  have  or  exercise  for  the  like  purposes. 

Section  XVI.  Whenever  any  person  shall,  by  a  bargain  or  con¬ 
tract  in  writing,  bind  himself  to  sell  and  convey  any  real  estate 
within  this  commonwealth,  and  shall  die  seized  or  possessed  of  such 
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real  estate,  without  having  made  any  sufficient  provision  for  the 
performance  of  such  bargain  or  contract,  it  shall  be  lawful  tor  the 
executors  or  administrators  of  such  decedent,  or  for  the  purchaser 
of  such  real  estate  or  other  person  interested  in  such  contract,  to 
apply  by  bill  or  petition  to  the  Orphans’  court  having  jurisdiction 
of  the  accounts  of  such  executors  or  administrators,  setting  forth 
the  facts  of  the  case;  and  after  due  notice  of  such  bill  or  petition 
to  the  purchaser  or  to  the  executors  or  administrators  and  heirs  of 
the  decedent,  or  devisees  of  such  estate,  as  the  case  may  require, 
to  appear  in  such  court,  on  a  day  certain,  and  answer  such  bill  or 
petition,  if  there  be  cause,  such  court  shall  have  power,  if  the  facts 
of  the  case  be  sufficient  in  equity,  and  no  sufficient  cause  be  shown 
to  the  contrary,  to  decree  the  specific  performance  of  such  con¬ 
tract,  according  to  the  true  intent  and  meaning  thereof. 

Section  XVII.  The  like  proceedings  may  be  had  in  all  respects, 
whenever  any  parol  contract  shall  have  been  entered  into  by  any 
decedent  for  the  conveyance  of  real  estate  within  this  common¬ 
wealth,  of  which  such  decedent  shall  die  seized  or  possessed, 
where  no  sufficient  provision  for  the  performance  thereof  shall  have 
been  made  by  the  decedent,  in  all  cases  where  such  parol  contract 
shall  have  been  so  far  executed  that  it  would  be  against  equity  to 
rescind  the  same. 

Section  XVIII.  The  order  or  decree  of  the  orphans  court  for 
the  specific  performance  of  any  such  contract,  in  the  cases  herein 
before  mentioned,  being  certified  by  the  clerk  of  such  court,  under 
the  seal  thereof,  may  be  recorded  in  the  office  for  the  recording  of 
deeds,  in  the  county  where  such  real  estate  is  situate,  in  like  man¬ 
ner  as  deeds  are  recorded,  and  with  the  same  effect. 

Section  XIX.  When  such  order  or  decree  for  the  specific  per¬ 
formance  of  any  such  contract  shall  have  been  made,  and  the  pur¬ 
chase  money  paid  or  secured  to  be  paid  according  to  the  terms  of 
such  contract,  it  shall  be  the  duty  of  the  executors  or  administra¬ 
tors  of  such  decedent  to  execute  such  deed  of  conveyance  as  shall 
be  directed  by  the  court,  in  conformity  with  the  intention,  of  such 
contract,  and  the  same  being  so  made,  shall  be  of  the  same  force 
and  effect  to  pass  and  vest  the  estate  intended  as  if  the  same  had 
been  executed  by  the  decedent  in  his  life  time. 

Section  XX  Whenever  any  sale  shall  be  made  of  any  real  es¬ 
tate  by  any  executor  or  executors  in  pursuance  of  any  authority, 
power  or  direction  contained  in  a  will  or  by  force  thereof  and  of  this 
act,  either  for  the  payment  of  debts  or  of  legacies,  or  tor  the  sup¬ 
port  of  children  or  for  distribution  of  the  proceeds  or  other  pur¬ 
pose,  the  purchaser  of  such  estate  may  pay  the  purchase  money  or 
consideration  of  such  sale  into  the  orphans  court  having  jurisdic¬ 
tion  of  the  accounts  of  such  executor  or  executors,  to  be  disposed 
of  under  the  direction  of  such  court,  according  to  the  uses  and 
trusts  contained  in  such  will,  and  such  payment  shall  be  deemed 
valid  against  all  persons  having  or  who  may  have  an  interest 
therein. 
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Section  XXI.  Whenever  it  shall  satisfactorily  appear  to  the 
executor  or  administrator,  that  the  personafestate  of  the  decedent 
is  insufficient  to  pay  all  just  debts  and  the  expenses  of  the  adminis¬ 
tration,  he  shall  proceed  without  delay,  in  the  manner  provided  by 
law,  to  sell  under  the  directions  ot  the  orphans’  court  having  ju¬ 
risdiction  of  his  accounts,  so  much  ot  the  real  estate  as  shall  be 
necessary  to  supply  the  deficiency;  and  such  real  estate  so  sold 
shall  not  be  liable  in  the  hands  of  the  purchaser  fur  the  debts  of 
the  decedent. 

Section  XXII.  All  debts  owing  by  any  person  within  this  state 
at  the  time  of  his  decease,  shall  be  paid  by  his  executors  or  ad¬ 
ministrators,  so  far  as  they  have  assets  in  the  manner  and  order 
following,  viz: 

1.  Funeral  expenses,  medicine  furnished,  and  medical  attend¬ 
ance  given  during  the  last  illness  ot  the  decedent,  and  ser¬ 
vants  wages 

2.  Rents  not  exceeding  one  year. 

3.  Judgments  and  decrees  of  the  orphans’  court  for  the  pay¬ 
ment  of  money. 

4.  Recognizances. 

5.  Bonds  and  specialties. 

6.  All  other  debts,  without  regard  to  the  quality  of  the  same, 
except  debts  due  to  the  commonwealth,  which  shall  be  last 
paid. 

Section  XXIII.  No  executor  or  administrator  shall  be  compel¬ 
led  to  pay  any  debt  of  the  decedent,  except  such  as  are  by  law 
preferred  in  the  order  of  payment  to  judgments,  until  one  year 
be  fully  elapsed  from  the  granting  of  the  administration  of  the 
estate. 

Section  XXIV.  Whenever  the  laws  of  the  place  in  which  was 
the  decedents  domicil  at  the  time  of  his  death,  contain  any  pro¬ 
visions  whereby  a  preference  may  be  given  in  the  payment  of  debts 
due  to  the  citizens  or  residents  thereof,  as  such,  over  the  citizens 
or  residents  of  this  state,  the  executor  or  administrator  shall,  in 
the  disposition  of  such  of  the  assets  as  may  have  come  into  his 
hands  within  this  commonwealth,  observe  the  like  rules  of  pre¬ 
ference  in  favor  of  the  citizens  or  residents  of  this  commonwealth, 
over  the  citizens  or  residents  of  such  place,  in  the  same  manner 
as  if  such  rules  were  hereby  expressly  enacted. 

Section  XXV.  No  debts  of  a  decedent,  except  they  be  secured 
by  mortgage  or  judgment,  shall  remain  a  lien  on  the  real  estate 
of  such  decedent,  longer  than  five  years  after  the  decease  of  such 
debtor,  unless  an  action  for  the  recovery  thereof  be  commenced 
and  duly  prosecuted  against  ^is  heirs,  executors,  or  administrators, 
within  the  period  of  five  years  after  his  decease,  or  a  copy  or 
particular  written  statement  of  any  bond,  covenant,  debt  or  de¬ 
mand,  where  the  same  is  not  payable  within  the  said  period  of  five 
years,  shall  be  filed  within  the  said  period  of  five  years,  in  the 
office  ot  the  prothonotary  of  the  county  where  the  real  estate  to 
be  charged  is  situate. 
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Section  XXVI.  All  judgments  which  at  the  time  of  the  death  of 
a  decedent  shall  be  a  lien  on  his  real  estate,  shall  continue  to  bind 
such  estate  during  the  term  of  five  years  from  his  death,  although 
such  judgments  be  not  revived  by  scire  facias  or  otherwise,  after 
his  death ;  and  such  judgments  shall,  during  such  term,  rank  ac* 
cording  to  their  priority  at  the  time  of  such  death  ;  and  after  the  ex¬ 
piration  of  such  term,  such  judgments  shall  not  continue  a  lieu  on 
the  real  estate  of  such  decedent,  as  against  a  bona  fide  purchaser 
mortgagee  or  other  judgment  creditor  of  such  decedent,  unless  re¬ 
vived  by  scire  Jacias  or  otherwise,  according  to  the  laws  regulating 
the  revival  of  judgments. 

Section  XXVII.  The  executors  or  administrators  of  any  person, 
who  at  the  time  of  his  decease  was  a  party  plaintiff’,  petitioner  or 
defendant,  in  any  action  or  legal  proceeding,  depending  in  any 
court  of  this  commonwealth,  shall  have  full  power,  if  the  cause  of 
action  doth  by  law  survive  to  them,  to  become  party  thereto,  and 
prosecute  or  defend  such  suit  or  proceeding  to  final  judgment  or 
decree,  as  fully  as  such  decedent  might  have  done  if  he  had  lived, 
and,  if  such  plaintiff  or  petitioner  die  after  judgment  or  decree  in 
his  favor,  his  executors  or  administrators  may  proceed  to  execu¬ 
tion  thereupon,  as  such  plaintiff*  or  petitioner  might  have  done  if  he 
had  lived. 

Section  XXVIII.  The  court  in  which  any  action  or  legal  pro¬ 
ceeding  may  be  depending,  as  aforesaid,  shall  have  power  to  re¬ 
quire  by  a  writ  of  scire  facias  such  executors  or  administrators, 
within  twenty  days  after  the  service  thereof,  to  become  party  to 
such  action  or  proceeding,  or  to  show  cause  at  the  next  succeeding 
term  why  they  should  not  be  made  party  thereto  by  judgment  of 
the  court,  and  further  proceedings  had  in  such  action  or  procee¬ 
ding;  but  in  every  such  case  the  executors  or  administrators,  who 
shall  become  party  as  aforesaid,  shall  be  entitled  to  the  continu¬ 
ance  of  such  action  or  proceeding  during  one  term. 

XXIX.  Executors  and  administrators  shall  have  power  to  com¬ 
mence  and  prosecute  all  personal  actions  which  the  decedent 
whom  they  represent  might  have  commenced  and  prosecuted,  ex¬ 
cept  actions  for  slander,  for  libels,  and  for  wrongs  done  to  the 
persons;  and  they  shall  be  liable  to  be  sued  in  any  action,  except 
as  aforesaid,  which  might  have  been  maintained  against  such  dece¬ 
dent  if  he  had  lived. 

Section  XXX.  The  executors  or  administrators  of  every  person, 
who  was  the  proprietor  of  any  rent,  charge,  or  other  rent  or  reser¬ 
vation  in  nature  of  a  rent  in  fee  or  otherwise,  as  mentioned  in  the 
lXth  section  of  this  act,  shall  and  mty  have  an  action  of  debt  for 
the  arrearages  of  such  rent  due  to  the  decedent  at  the  time  of  his 
decease,  against  the  person  who  ought  to  have  paid  such  rent,  or 
his  executors  or  administrators;  or  they  may  destrain  therefor  upon 
the  lands  or  tenements  which  were  charged  with  the  payment 
thereof,  and  liable  to  the  distress  of  such  decedent,  so  long  as 
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such  as  he  may  deem  it  his  duty  to  dispute,  make  distribution  of 
the  residue  under  the  direction  of  the  orphans’  court  aforesaid. 

Section  XLI.  After  six  months  elapsed  from  a  distribution  made 
as  aforesaid,  the  like  proceedings,  in  all  respects,  may  be  had  for 
the  distribution  of  further  assets,  if  any  shall  then  remain,  after 
deducting  as  aforesaid,  for  other  demands  which  may  have  been 
made  known  to  the  administrator;  and  so  from  time  to  time,  until 
the  whole  estate  shall  be  settled  and  distributed. 

Section  XLII.  But  before  any  person  shall  be  entitled  to  receive 
any  share  in  the  distribution  as  atoresaid,  he  shall  give  sufficient 
real  or  personal  security,  to  be  approved  of  by  the  orphans’  court 
having  jurisdiction  as  aforesaid,  in  such  sum  and  form  as  the  said 
court  shall  direct,  with  condition,  that  if  any  debt  or  demand  shall 
afterwapds  be  recovered  against  the  estate  of  the  decedent,  or  oth¬ 
erwise  be  duly  made  to  appear,  he  wiil  refund  the  rateable  part 
of  such  debt  or  demand,  and  of  the  costs  and  charges  attending  the 
recovery  of  the  same, 

Section  XLIII.  Whenever  the  real  estate  of  a  decedent  or  any 
part  thereof  shall  be  sold  by  an  executor  or  administrator,  by  vir¬ 
tue  of  an  order  of  an  orphans’  court  having  jurisdiction,  under 
proceedings  in  partition,  such  real  estate  shall  not  be  liable  in  the 
hands  of  the  purchaser  to  the  debts  of  the  decedent:  Provided 
such  sale  be  made  after  the  expiration  of  the  two  years  from  the 
granting  of  letters  testamentary  or  of  administration. 

Section  XLIV.  But  no  executor  or  administrator  shall  have 
power  to  execute  any  order  or  decree  of  the  orphans’  court,  for 
the  sale  of  any  real  estate  for  the  purpose  of  distribution  or  other¬ 
wise,  nor  to  receive  the  proceeds  of  the  sale  of  any  of  the  real  es¬ 
tate  of  the  decedent,  made  by  authority  of  law,  until  he  shall  have 
given  security,  to  be  approved  of  by  the  orphans’  court  having  ju¬ 
risdiction  of  his  accounts,  for  the  faithful  application  of  the  pro¬ 
ceeds  of  such  real  estate,  according  to  law. 

Section  XLV.  And  before  any  distribution  of  the  proceeds  of 
such  real  estate  shall  be  made  among  the  kindred  of  the  decedent, 
the  persons  entitled  to  receive  the  same,  shall  respectively  give 
sufficient  real  or  personal  security,  to  be  approved  of  by  the  or¬ 
phans’ court  having  jurisdiction,  with  condition  that  if  any  debt 
or  demand  shall  be  afterwards  recovered  against  the  estate  of  the 
decedent,  or  otherwise  be  duiy  made  to  appear,  they  will  respec¬ 
tively  refund  the  rateable  part  of  such  demand,  and  the  costs  and 
charges  attending  the  recovery  of  the  same,  so  far  as  such  real  es¬ 
tate  would  have  been  liable  to  such  demand  if  it  had  remained  un¬ 
sold. 

Section  XLVI.  Provided,  always,  that  in  the  case  of  a  sale  of 
real  estate  under  proceedings  in  partition  in  the  orphans’  court, 
the  share  of  any  tenant  for  life  shall  not  be  paid  to  him  or  her, 
but  shall  remain  charged  on  such  or  other  real  estate,  according 
to  the  directions  of  such  orphans’  court;  and  in  the  case  of  a  sale 
for  the  payment  of  debts,  such  tenant  for  life  shall  not  be  enti¬ 
tled  to  receive  his  share  of  the  surplusage,  until  he  shall  have 
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given  such  security,  under  the  direction  of  the  orphans’  court,  as 
shall  sufficiently  provide  for  the  interests  of  the  persons  entitled : 
in  remainder. 

Section  XLVII.  Executors,  after  one  year  elapsed  from  the. 
granting  of  the  administration  of  the  estate,  shall,  upon  the  requi¬ 
sition  of  any  legatee  or  any  other  person  interested,  pay  and  de¬ 
liver  under  the  direction  of  the  orphans’  court  having  jurisdiction, 
of  their  accounts,  all  such  legacies  as  are  due  and  payable  by 
them,  or  a  proportionate  part  thereof,  first  deducting  all  demands 
against  the  estate,  and  such  further  sums  as  may  be  necessary  to 
pay  the  interest  and  costs  of  such  as  are  disputable  or  in  dispute^ 
and  if  there  shall  be  a  residue  distributable  under  the  intestate 
laws  of  this  commonwealth,  they  shall  also  distribute  the  same$ 
and  the  proceedings  in  any  such  case  shall  in  all  respects,  whe¬ 
ther  of  security  or  otherwise,  be  the  same  as  are  hereinbefore  pro¬ 
vided  in  the  cases  of  distribution  by  administrators  of  the  estates 
of  decedents  intestate,  so  far  as  the  nature  of  the  case  shall  per¬ 
mit. 

Section  XLVIII.  If,  after  deducting  the  amount  of  debts  as 
aforesaid,  the  residue  shall  not  be  sufficient  to  discharge  all  the 
pecuniary  legacies  bequeathed,  an  abatement  shall  be  made  in 
proportion  to  the  legacies  so  given,  unless  it  shall  be  otherwise 
provided  by  the  will. 

Section  XLIX.  Whenever  personal  property  is  bequeathed  to 
any  person  for  life  or  for  a  term  of  years  or  for  any  other  limited 
period,  or  upon  a  condition  or  contingency,  the  executor  of  such 
will  shall  not  be  compelled  to  pay  or  deliver  the  property  so  be¬ 
queathed  to  the  person  so  entitled,  until  security  be  given  in  the 
orphans  court  having  jurisdiction  of  his  accounts,  in  such  sum  and  • 
form  as  in  the  judgment  of  such  court  shall  sufficiently  secure  the 
interest  of  the  person  entitled  in  remainder,  whenever  the  same 
shall  accrue  or  vest  in  possession. 

Section  L.  It  shall  be  lawful  for  any  person  to  whom  any  be¬ 
quest  of  money  or  other  goods  or  chattels  may  be  made  by  last  will ' 
or  testament,  to  commence  and  prosecute  in  any  of  the  courts  for 
holding  pleas  in  any  of  the  counties  of  this  commonwealth,  an  ac¬ 
tion  of  debt,  detinue,  account  render  or  an  action  on  the  case  for 
the  recovery  thereof  atrer  it  becomes  due,  against  the  executors- 
of  such  will,  having  in  their  hands  sufficient  assets  to  pay  all  the* 
just  debts  of  the  testator  and  the  legacies  by  him  bequeathed. 

Section  LI.  Legacies,  if  no  time  be  limited  for  the  payment 
thereof,  shall,  in  all  cases,  be  deemed  due  and  payable  at  the  ex¬ 
piration  of  one  year  from  the  death  of  the  testator. 

Section  LI I.  But  no  action  for  the  recovery  of  any  such  legacy, 
shall  be  commenced,  until  a  reasonable  demand  have  been  made 
by  the  legatee  of  the  executor,  for  the  payment  or  delivery  thereof, 
nor  shall  such  legatee  be  entitled  to  execution  in  such  action,  until- 
security  have  been  given  in  the  orphans’  court,  in  the  manner 
hereinbefore  directed  with  respect  to  distributive  shares. 
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Section  LIlI.  If  the  executor  shall  plead  to  such  action,  that  h* 
Math  not  sufficient  assets  to  pay  all  just  debts  and  demands  against 
the  estate,  and  also  all  the  legacies  given,  without  any  other  plea, 
no  further  proceedings  shall  be  had  in  such  action,  until  an  ac¬ 
count  shall  have  been  taken  in  the  proper  orphans*  court  of  the 
debts  and  assets  of  the  estate,  and  the  amount  of  any  payable  on 
such  legacy  be  ascertained,  and  in  such  case  it  shall  be  competent 
for  the  court  to  order  the  executor  to  proceed  without  delay  in  the 
orphans’  court  for  the  purposes  aforesaid,  and  to  enforce  such  or. 
der  by  attachment. 

Section  LIV.  If  any  ether  plea  be  pleaded  by  such  executor, 
the  issue  thereon  shall  be  decided  in  due  course  as  in  other  cases, 
and  if  judgment  thereupon  be  rendered  against  such  executor  he 
may  nevertheless  aver  the  want  of  sufficient  assets  to  pay  all  the 
debts  and  legacies  as  aforesaid,  and  thereupon  execution  shall  be 
stayed  until  such  account  shall  be  taken  as  is  provided  in  the  next 
preceding  section  of  this  act,  and  the  court  in  which  such  action 
is  brought,  may,  by  attachment,  compel  such  executor  to  proceed 
in  the  orphans’  court  fur  such  purpose. 

Section  LV.  If  it  shall  appear  by  the  account  taken  in  the  or¬ 
phans’  court  that  there  are  no  assets  in  the  hands  of  such  executor 
which  ought  to  be  applied  to  the  payment  ot  the  legacy  demanded, 
or,  if  such  legacy  be  a  chattel,  that  it  is  required  tor  the  payment 
of  debts  5  judgment  of  non  suit  shall  thereupon  be  entered. 

Section  LVI.  If  judgment  as  aforesaid  be  entered  for  the 
plaintiff,  for  any  sum,  or  for  the  chattel  bequeathed,  the  court 
shall  according  to  justice  and  equity,  either  award  costs  or  no 
costs  out  of  the  testator’s  estate,  orr  if  such  executor  has  been 
faulty  in  delaying  without  sufficient  excuse  the  payment  or  delive¬ 
ry  of  the  legacy  demanded,  or  a  proportional  part  thereof,  then 
out  of  the  proper  estate  of  such  executor. 

Section  LVIl.  Executors  and  administrators  making  distribu¬ 
tion.  or  paying  or  delivering  any  legacies,  as  aforesaid,  shall  not 
be  liable  for  the  assets  so  paid  or  distributed  in  respect  to  any 
claim  or  demand  upon  the  decedent  not  previously  made  known 
to  them,  where  security  shall  be  taken  as  is  hereinbefore  provided. 

Section  LVIII.  Provided,  always,  t  at  executors  and  adminis¬ 
trators  may  make  distribution  and  pay  or  deliver  legacies  without 
application  as  aforesaid  to  the  orphans’  court,  upon  such  security 
as  may  be  satisfactory  to  them,  nevertheless  at  their  own  risk. 

Section  LiX.  When  a  legacy  shall  be  charged  upon,  or  payable 
out  of  real  estate,  it  shall  be  lawful  for  the  legatee  to  app'y  by  bill 
or  petition  to  the  orphans’  court  having  jurisdiction  of  the  ac¬ 
counts  of  the  executor  of  the  will,  by  which  such  legacy  was  be- 
queathed;  whereupon  such  court,  having  caused  due  notice  to  be 
given  to  such  executor,  and  to  the  devisee  or  heir,  as  the  case 
may  be,  of  the  real  estate,  charged  with  such  legacy,  and  to  suck 
other  persons  interested  in  the  estate,  as  justice  may  require,  may 
proceed,  according  to  equity,  to  make  suctj  decree  or  order  touch* 
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in<>-  the  payment  ot  the  legacy  out  of  such  real  estate  as  may  be 
requisite  and  just. 

Section  LX.  If  the  real  estate  charged  with  such  legacy  shall 
be  situate  in  another  county,  and  the  party  against  whom  such 
decree  may  have  been  made  shall  fail  to  comply  therewith,  accord¬ 
ing  to  the  terms  thereof,  such  decree  may  be  certified  to  the  or¬ 
phans’  court  of  the  county  in  which  such  real  estate  is  situate, 
and,  thereupon,  the  like  proceedings  may  be  had  in  such  court  for 
enforcing  payment  of  the  amount  decreed  to  be  paid,  as  if  the 
real  estate  were  situate  in  the  county  in  which  application  was 
originally  made. 

Section  LXl.  But  before  such  legatee  shall  be  entitled  to  the 
benefit  of  any  such  decree,  he  shall  give  such  security,  as  the  court, 
in  which  application  was  originally  made,  shall  direct,  for  the  in¬ 
demnity  of  the  devisee,  or  heir,  or  other  person  interested,  in  the 
event  of  any  debt  due  by  the  testator  being  recovered,  for  the  pay¬ 
ment  of  which  such  real  estate  would  be  liable. 

Section  LXII.  The  executor  or  administrator  paying  any  lega¬ 
cy  or  share  in  the  distribution  of  any  estate  subject  to  the  collate¬ 
ral  inheritance  tax,  to  any  person  not  being  the  father,  mother,  hus¬ 
band,  wife  or  lawful  issue  of  the  decedent,  shall  deduct  therefrom 
at  the  rate  of  two  dollars  and  fifty  cents  in  every  hundred  dollars, 
upon  the  whole  legacy  or  share  or  sum  to  be  paid:  or,  if  not  mo¬ 
ney,  he  shall  demand  payment  of  a  sum  to  be  computed  at  the  same 
rate  upon  the  appraised  value  thereof,  (or  the  use  of  the  common¬ 
wealth;  and  no  executor  or  administrator  shall  be  compelled  to 
deliver  any  specific  legacy  or  article  to  be  distributed  to  any  such 
person,  except  upon  payment  into  his  hands  of  a  sum  computed 
upon  its  value  as  aforesaid.  And  wherever  any  such  legacy  shall 
be  charged  upon,  or  payable  out  of  real  estate,  the  heir  or  devisee, 
before  paying  the  same,  shall  deduct  therefrom,  at  the  rate  afore¬ 
said,  and  pay  the  amount  so  deducted  to  the  executor. 

Section  LXI1I.  If  the  legacy  so  to  be  paid  or  delivered,  be  giv¬ 
en  to  any  such  person  during  a  limited  period,  or  upon  a  condition 
or  otherwise,  as  is  mentioned  in  the  XLIXth  section  of  this  act,  if 
the  same  be  money,  he  shall  retain  upon  the  whole  amount  as 
aforesaid;  but  if  not  money,  he  shall  make  application  to  the  or¬ 
phans’  court  having  jurisdiction  of  his  accounts,  to  make  an  ap¬ 
portionment,  if  the  case  require  it,  of  the  sum  to  be  paid  into  his 
hands,  between  such  legatees,  and  for  such  further  order  relative 
thereto  as  equity  shall  require. 

Section  LXIY.  Every  sum  of  money  retained  by  any  executor 
or  administrator,  or  paid  into  his  hands  on  account  of  any  legacy 
or  distributive  share,  for  the  use  of  the  commonwealth,  shall  be 
paid  by  him  without  delay  to  the  treasurer  of  the  county;  for  which 
payment  he  shall  be  entitled  to  demand  duplicate  receipts,  one  of 
which  he  shall  immediately  lodge  with  the  register  ot  the  proper 
county. 

Section  LXY.  Whenever  any  of  the  real  estate,  of  which  any 
decedent  may  die  seized,  shall  pass  to  any  body  politic  or  corpo* 


47 


rate,  or  to  any  person  other  than  to  the  father,  mother,  husband, 
wife,  or  lawful  issue  of  the  decedent,  or  in  trust  for  them  or  some 
of  them,  it  shall  be  the  duty  of  the  executors  or  administrators  of 
such  decedent  to  give  information  thereof  in  writing  to  the  com¬ 
missioners  of  the  county  where  such  real  estate  is  situate,  within 
six  months  after  they  undertake  the  execution  of  their  respective 
duties;  or,  if  the  fact  be  not  known  to  them  within  that  period, 
within  one  month  after  the  same  shall  have  come  to  their  know¬ 
ledge. 

Section  LXVI.  Whenever  any  devise  or  bequest  shall  be  made 
to  any  public  corporate  body,  by  any  last  will  and  testament,  the 
executors  thereof  shall,  within  six  months  after  they  undertake  the 
execution  of  such  will,  make  known  by  letter  addressed  to  such 
corporate  body,  the  nature  and  amount  of  such  devise  or  bequest, 
together  with  their  names  and  places  of  residence. 

Section  LxVII.  Ail  and  singular  the  provisions  of  this  act  rela¬ 
tive  to  the  powers,  duties  and  liabilities  of  executors,  are  hereby 
extended  to  administrators  with  a  will  annexed. 

Section  LXVIII.  All  such  acts  of  administration  as  would  be 
in  due  course  of  law  in  case  of  intestacy,  if  done  in  good  faith,  and 
without  notice  of  a  will,  shall  not  be  impeached,  though  a  will 
should  afterwards  be  discovered  and  established. 

Section  LXIX.  The  duties  hereinbefore  enjoined  upon  execu¬ 
tors  and  administrators,  in  relation  to  the  inventory  and  appraise¬ 
ment,  are  hereby  enjoined  upon  all  collectors  of  the  estate  of  a  de¬ 
cedent. 

Section  LXX.  All  personal  property  and  all  interests  and  es¬ 
tates  made  by  this  act  assets  in  the  hands  of  an  executor  or  ad¬ 
ministrator,  shall  be  taken  into  possession  by  collestors  for  the 
purposes  of  their  trust. 

Section  LXXI.  The  powers  of  collectors,  for  ail  purposes  with¬ 
in  the  object  of  their  trust,  whether  by  action  or  otherwise,  shall  be 
deemed  to  relate  to  the  death  of  the  decedent ;  and  they  shall  and 
may  maintain  the  like  actions  as  a  rightful  executor  might,  against 
all  persons  embezzling,  converting  to  use,  or  otherwise  intermed¬ 
dling  without  authority,  with  the  effects  of  the  decedent. 

Section  LXXII.  Collectors  may,  with  the  leave  of  the  court  hav¬ 
ing  jurisdiction  of  their  accounts,  pay  all  such  claims  or  demands 
against  the  estate  for  medicine,  medical  attendance,  funeral  ex- 
pences,  servants  wages  and  rents,  as  such  court  shall  first  approve 
of,  and  allow  out  of  the  proceeds'of  any  property  which  they  may 
have  sold  under  authority  of  their  letters,  or  out  of  anv  monies  re¬ 
ceived  by  them  from  the  debtors  of  the  estate ;  and  if  after  the 
payment  of  such  claims,  any  monies  shall  remain  in  their  hands, 
they  may,  with  the  leave  of  the  court  as  aforesaid,  apply  the  same 
towards  the  payment  of  judgments  against  the  decedent,  according 
to  priority. 

Section  LXXIII  If  administration  of  the  estate  be  not  granted 
in  due  course,  within  two  years  from  the  death  of  the  decedent, 
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the  collector  shall  proceed  to  sell  the  whole  of  the  personal  es¬ 
tate,  which  may  remain  in  his  hands  ;  and  after  the  payment  of  alt 
debts  of  record,  under  the  direction  of  the  court  as  aforesaid,  he 
shall  pay  the  residue  of  the  proceeds  thereof  into  the  Treasury  of 
the  commonwealth,  thereto  remain  without  interest,  subject  to 
the  use  of  such  person  as  may  afterwards  duly  appear  to  be  enti¬ 
tled  thereto. 


Remarks  on  Use  bill  relating  to  Executors,  Adminis¬ 
trators,  &c. 

Section  I.  The  first  section  of  this  bill  enlarges  and  supplies  a 
provision  in  the  act  of  19th  April  1794,  section  14,  relative  to  no¬ 
tice  by  executors  and  administrators  to  creditors  of  the  decedent. 
It  is  directory  to  executors  and  administrators,  and  purports  that 
immediate  public  notice  shall  in  all  cases  be  given  of  the  granting 
of  administration,  See.  We  think  that  it  is  due  to  creditors  in  all 
cases  to  require  it,  and  it  is  the  interest  of  the  heirs  and  kindred 
that  it  should  be  done  without  unnecessary  delay.  The  provisions 
of  this  section  are  important  in  reference  to  some  that  follow. 

Section  II.  The  second  and  eight  following  sections  re>ate  to 
the  inventory.  The  second  section  requires  the  executors,  &c.  to 
produce  or  make  known  to  the  appraisers,  in  the  presence  of  such 
persons  interested  as  may  be  present,  the  whole  personal  estate, 
and  to  return  the  inventory,  &c.  to  the  office  of  the  proper  Reg¬ 
ister.  In  regard  to  administrators,  it  is  declaratory  of  the  condi¬ 
tion  of  their  bond.  Some  parts  of  the  details  of  this  section  have 
iieen  derived  from  the  English  statute  of  32. — Henry  8th,  Chap¬ 
ter  5. 

Section  III.  Rut  it  may  happen  that  a  part  of  the  personal  es¬ 
tate  may  not  be  known  to  the  personal  representatives  at  the  time 
of  making  the  inventory.  The  third  section  requires,  in  such  ca¬ 
ses,  that  the  property  afterwards  discovered  shall  be  appraised  and 
an  inventory  of  it  returned  within  four  months  from  the  discovery. 
This  period  may  seem  long,  but  the  reason  which  prevailed  with 
us  in  fixing  a  time  was  the  inconvenience  which  might  otherwise 
result  in  cases  where  property  in  small  parcels  may  be  discovered 
at  successive  intervals. 

Section  IV.  The  fourth  section  relates  exclusively  to  the  system 
of  collectors. 

Section  V.  The  fifth  section  is  directory  to  executors,  &c  and 
in  terms  is  new;  but  it  is  in  accordance  with  the  act  of  10th  April, 

2  823,  from  which  in  substance  it  has  been  derived. 

Section  VI.  The  sixth  section  has  been  framed  with  a  view  to 
correct  a  practice  which  we  believe  has  in  some  degree  prevailed, 
yiz:  to  omit  an  enumeration  of  the  bonds  and  other  evidences  of 
debt  in  the  inventory,  for  the  reason  that  they  arc  not  properly 
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subjects  of  appraisement.  We  do  not  suppose  the  section  imposes 
any  new  duty,  but  it  may  be  useful  as  matter  of  direction. 

Section  VII.  The  seventh  section  requires  executors  to  include 
in  the  inventory  their  own  liabilities  to  the  estate  o*  their  testator; 
and  makes  those  liabilities  subject  to  distribution  like  other  per¬ 
sonal  estate.  Formerly,  the  appointment  of  a  debtor  to  be  an  ex¬ 
ecutor  was  deemed  at  law  a  release  or  extinguishment  of  the  debt. 
This  section  declares  the  rule  which  now  prevails. 

Section  VIII.  The  eighth  section  is  derived  from  the  statute 
11th  Geo.  2d  chap.  19.  As  the  statute  is  already  deemed  a  part 
of  our  law,  there  is  nothing  in  the  section  which  requires  particu¬ 
lar  remark. 

Section  IX.  The  ninth  section  is  derived  from  the  statute  32d 
Henry  8th,  chapter  37.  It  is  said  to  be  in  amendment  of  the  com¬ 
mon  law.  The  residue  of  this  statute  is  referred  to  another  part 
of  the  bill. 

Section  X.  The  tenth  section,  also,  is  derived  from  a  British 
statute,  29th  Charles  2d,  chap.  3,  section  12.  This  section  con* 
eludes  the  subject  of  the  inventory. 

Section  XI.  The  eleventh  section  relates  to  the  compensation  of 
appraisers. 

Section  Xlf.  By  the  twelfth  section,  executors  and  administra¬ 
tors  are  required  to  file  with  the  proper  register  an  account  of 
their  sales  at  vendue  or  public  auction.  In  practice  this  is  not  un¬ 
frequent,  at  least  in  some  parts  of  the  state,  and  the  fee  bill  con¬ 
tains  an  allowance  to  the  register  for  the  service.  As  an  express 
direction,  the  provision  is  new.  It  has  been  suggested,  that  some 
inconveniences  have  occurred  in  cases  where  the  practice  has  not 
been  observed,  and  we  have  prepared  the  section  in  compliance 
with  the  suggestion. 

Section  XIII.  The  thirteenth  section,  with  the  two  which  follow, 
relate  to  powers  and  authorities  contained  in  wills.  They  are 
digested  from  the  acts  of  31st  March,  1792,  section  4,  and  12th 
March,  1800.  The  first  section  of  the  last  mentioned  act  pro¬ 
vides,  among  other  things,  that  “  where  a  testator  has  directed 
his  real  estate  to  be  sold,  without  naming  or  directing  who  shall 
sell  the  same,  if  one  or  more  of  the  executors  die,  the  surviving 
executor  may  bring  actions,  sell,  convey  or  manage  the  same,  as 
fully  as  he,  together  with  his  co-executor,  could  do  if  he  were 
living.”  This  special  provision  we  have  expanded  into  the  general 
rule  contained  in  this  section,  viz:  that  all  powers,  authorities  and 
directions,  relative  to  real  estate,  contained  in  a  will  and  not  gi¬ 
ven  to  any  person  by  name  or  description,  shall  be  deemed  to 
have  been  given  to  the  executors.  We  have  thought  it  best,  how¬ 
ever,  to  annex  a  qualification  to  the  exercise  of  such  powers,  viz: 
that  it  shall  be  done  under  the  control  and  direction  of  the  or¬ 
phans’  court.  Cases  of  this  description  are  to  be  compared  to  au¬ 
thorities  given  by  law,  and  should,  we  think,  be  exercised  only 
under  the  supervision  of  the  courts.  Powers  explicitly  given  must 
be  strictly  pursued,  and  the  execution  of  them  Vs  subjected  by  the 
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courts  to  the  most  rigorous  construction;  but  in  such  cases  there' 
can  be  no  doubt  ol  the  person  intended,  as  there  may  be  in  the 
cases  here  provided  for. 

Section  XIV.  The  fourteenth  section  is  derived  substantially 
from  the  act  of  31st  March,  179 2,  section  4.  I  he  phraseology  is 
slightly  varied  for  greater  conformity  with  the  1  st  section  of  the 
act  of  1 2th  March,  1800. 

Section  XV.  The  fifteenth  section  provides  (1st)  for  the  case 
of  the  survivors  of  several  executors  who  were  devisees  of  real  es¬ 
tate  for  the  purpose  of  sale,  or  (2d)  of  a  power  or  authoriiy  only 
to  sell,  also  (3d)  for  the  case  of  the  acting  executors  of  any  such 
will,  when  some  resign,  refuse,  or  renounce  the  trust,  or  (4th) 
are  discharged  or  dismissed  therefrom.  It  enacts  that  in  these  ca¬ 
ses  the  surviving  or  the  acting  executor  shall  have  and  exercise  the 
same  interest  and  power  as  all  the  executors  might  have  or  exer¬ 
cise  for  the  like  purposes.  The  first  and  second  of  these  cases 
are  derived  from  the  act  of  12th  March,  1800,  section  1.  The 
third  case  is  taken  from  the  2d  section,  and  the  fourth  case  from 
the  4th  section  of  the  same  act.  The  case  of  administrators  with 
a  will  annexed,  is  provided  for  in  section  LXVIi.  of  the  bill  by  a 
general  clause  extending  to  them  not  only  these  but  all  the  provi¬ 
sions  of  the  bill  relative  to  the  powers,  authorities  and  duties  of 
executors. 

Section  XVL  XVII.  XVIII.  XIX.  The  sixteenth  and  three  fol¬ 
lowing  sections  contain  the  provisions  of  the  acts  of  the  31st  of 
March,  1792,  of  the  12th  of  March,  1804,  and  of  the  10th  of 
March,  1818,  relative  to  the  contracts  ot  decedents,  with  some 
alterations  both  with  respect  to  the  case  in  which  relief  may  be 
given,  and  the  manner  in  Which  the  remedy  is  to  be  sought  and 
applied.  YY  e  have  confined  the  provision  in  the  first  place,  to  the 
event  of  the  decedent  being  possessed  of  the  real  estate  at  the  time 
of  his  death.  This  i3  perhaps  the  true  construction  of  the  exis¬ 
ting  acts.  At  all  events,  it  appears  to  us  proper  to  limit  the  spe¬ 
cific  remedy  given  in  these  sections  to  the  case  mentioned,  leav¬ 
ing  the  purchaser  to  his  action  for  damages  against  the  executors, 
wherever  the  subject  of  the  contract  was  out  of  the  possession  of 
the  decedent  at  the  time  of  his  death.  In  the  next  place  we  have 
transferred  the  jurisdiction  and  power  of  giving  relief  in  all  cases 
within  the  act,  from  the  common  pleas  to  the  orphans’  court.. 
The  constitution  and  process  of  the  latter  tribunal  seem  to  us  pe¬ 
culiarly  to  fit  it  for  all  questions  of  chancery  jurisdiction,  and  par¬ 
ticularly  for  cases  like  that  provided  for  in  these  sections,  where 
various  parties  may  be  interested  and  various  inquiries  may  be 
necessary  ;  for  the  just  prosecution  of  which,  the  powers  ot  the 
common  law  courts  are  entirely  inadequate.  The  course  ot  pro¬ 
ceeding  suggested  is  believed  to  have  the  advantage  of  greater 
simplicity,  and  at  the  same  time  of  greater  efficacy  than  that  at 
present  authorised.  Application  is  to  be  made  to  the  orphans’ 
court  by  the  executor  or  administrator  of  the  vendor,  or  by  the 
purchaser  or  other  person  interested  in  the  contract,  and  after  due 
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notice  to  all  parties  interested,  the  court  is  empowered  to  decree 
the  specific  performance  of  the  contract.  It  is  then  provided  that 
the  decree  of  the  orphans’  court  may  be  recorded  in  like  manner 
as  deeds  are  recorded,  and  that  the  executors  or  administrators 
shall  thereupon  execute  such  deed  of  conveyance  as  the  court  shall 
direct.  The  existing  law  requires  the  observance  of  more  forms 
and  involves  much  greater  expense  and  delay,  while  it  leaves  the 
proceeding  incomplete  and  imperfect,  inasmuch  as  the  order  of 
the  court  has  no  operative  effect  upon  tne  land,  or  upon  the  execu¬ 
tor,  who  may  execute  a  deed  or  not,  at  his  pleasure,  the  only  con¬ 
sequence  of  his  failing  to  execute  the  deed,  being,  that  the  estate 
of  the  decedent  will  be  involved  in  the  costs  of  a  suit  by  the  pur¬ 
chaser,  who  after  all  will  get,  not  the  land  contracted  for,  but 
such  damages  as  may  be  allowed  by  a  jury. 

In  the  18th  section  we  have  provided  lor  the  case  of  a  parol  con¬ 
tract  for  the  sale  of  real  estate,  to  supply  the  act  of  10th  March, 
1818. 

Section  XX.  The  twentieth  section  is  new  to  our  jurisprudence; 
and  we  are  not  aware  that  a  similar  provision  exists  in  any  other 
code,  although  inconveniences  have  been  experienced  from  the 
present  situation  of  the  law,  which  seem  to  require  some  legisla¬ 
tive  interposition. 

It  is  a  ru'e  of  equity  which  has  been  recognized  and  adopted  in 
this  State,  (see  Grant  vs.  Hook*  13.  S.  &  li  259,)  that  the  pur¬ 
chaser  of  real  estate  from  an  executor  or  other  trustee,  is  bound 
under  certain  circumstances  to  look  to  the  application  of  the  pur¬ 
chase  money;  consequently  a  vendee  who  has  paid  the  money  to 
such  trustee,  may,  unless  he  has  attended  to  this  rule  be  compel¬ 
led  to  pay  the  money  a  second  time,  to  the  parties  interested  in 
the  trust.  The  result  is  often  injurious  to  all  parties,  since  the 
risk  of  liability  for  the  improper  application  of  the  money  tends  to 
lessen  the  number  of  purchasers  and  to  reduce  the  value  of  the 
property.  Yet  we  think  that  it  would  iurt  be  safe  to  abolish  the 
rule  altogether,  as  it  might  endanger  the  security  of  infants  and 
other  beneficiaries,  and  we  have  suggested  the  payment  ot  the  mo¬ 
ney  into  the  orphans’  court  as  a  means  of  relief  to  the  purchaser, 
while  it  sufficiently  provides  for  the  safety  of  the  fund,  and  its  due 
application  according  to  the  directions  of  the  court,  who  will  have 
power  to  require  the  necessary  security  from  the  executor  or  ad¬ 
ministrator  before  authorising  him  to  receive  the  money. 

Under  the  impression  that  this  provision  will  be  advantageous  to 
the  community  in  a  class  of  cases  of  frequent  occurrence,  by  re¬ 
moving  impediments  in  the  way  of  the  transfer  of  real  estate,  it  is 
respectfully  submitted  to  the  legislature. 

Section  XXI.  The  first  part  of  the  twenty  first  section  merely 
requires  executors  and  administrators,  on  ascertaining  the  defi¬ 
ciency  of  personal  estate,  to  proceed  in  the  orphans’  court,  in  the 
manner  provided  by  law,  to  sell  so  much  of  the  real  estate  as  may 
be  necessary  to  supply  such  deficiency.  The  last  clause  of  the 
section,  providing  that  the  real  estate  sold  shall  not  be  liable  for 


the  debts  of  the  intestate,  is  copied  from  the  21st  section  ot  the  act 
of  1794. 

Section  XXII.  The  twenty-second  section  directs  the  order  in 
which  the  debts  of  a  decedent  shall  be  paid,  and  is  copied  with 
some  slight  alterations  from  the  14th  section  of  the  act  of  1794. 
The  modification  made  by  the  actot  April  7th,  18S0,  in  the  clause 
respecting  medicine  and  medical  expenses  has  been  followed  in 
this  section.  We  have  placed  on  the  same  footing  with  judgments 
“decrees  in  the  orphans’  court,  tor  the  payment  of  money,”  con¬ 
ceiving  that  no  substantial  reason  exists  for  any  distinction  be¬ 
tween  them  in  this  respect. 

Section  XX[1I.  In  the  twenty-third  section  we  have  declared 
as  a  general  rule,  what  is  believed  to  exist  almost  uniformly  in 
practice,  and  to  be  sanctioned  by  motives  of  justice  and  conveni¬ 
ence,  viz:  that  executors  and  administrators  shall  not  be  compel¬ 
led  to  pay  debts  until  after  the  expiration  of  a  year.  Some  period 
of  time,  it  is  obvious,  must  be  given  to  the  executor  to  ascertain 
the  condition  of  the  estate  and  the  extent  of  the  claims  upon  it; 
and  so  long  as  it  shall  be  the  policy  of  the  law  to  divide  the  assets 
pro  rata  among  creditors,  it  will  be  necessary  to  stay  their  hands 
for  a  time,  to  prevent  the  most  eager  from  obtaining  an  undue  pro¬ 
portion.  The  term  of  a  year  seems  to  be  that  which  the  legisla¬ 
ture  has  looked  to  for  this  purpose,  as  the  14th  section  of  the  act  of 
1794  admits  all  creditors  to  participate  in  the  fund  who  shall  ex¬ 
hibit  their  accounts  “  within  twelve  months  after  public  notice;” 
and  until  the  lapse  of  that  time  it  is  plain  no  division  of  the  assets 
can  safely  or  justly  be  made.  We  have  excepted  from  this  rule 
the  1st  and  2d  classes  in  the  order  of  paying  debts — the  first,  be¬ 
cause  those  debts  are  of  a  character  to  exact  attention  and  payment 
at  all  events,  and  the  second,  because  the  law  giving  the  landlord 
a  specific  lien  upon  the  goods  in  the  dwelling  house  of  the  dece¬ 
dent,  motives  of  policy  seem  to  require  that  the  arrears  of  rent 
should  be  satisfied  at  an  early  day. 

The  object  of  the  section,  it  will  be  seen,  is  merely  to  forbid  the 
levy  of  an  execution  upon  the  goods  of  a  decedent  It  will  not  of 
course,  interfere  with  the  progress  of  a  suit  to  judgment;  nor 
will  it  prevent  the  payment  of  any  debt  by  an  executor  within  the 
year,  if  he  shall  consider  the  estate  to  be  solvent 

Section  XXIY-  The  twenty-fourth  section  is  intended  to  pro¬ 
vide  a  means  of  defence  for  the  citizens  of  this  commonwealth, 
against  the  operation  of  the  laws  of  other  communities,  by  which 
their  rights  to  equal  justice  may  be  deleated  or  impaired.  It  was, 
not  long  since,  the  law  of  one  of  the  states  of  this  Union,  that 
creditors  residing  in  that  state  should  be  first  satisfied  out  of  the 
effects  of  an  intestate — (See  the  case  of  M’Cullough  vs.  Young, 
1  Binn.  64,)  Pennsylvania  has  never  made  such  a  distinction; 
but,  on  the  contrary,  has  given  foreign  creditors  an  advantage,  in 
her  statutes  of  limitation,  over  her  own  citizens.  It  is  right,  we 
thiok,  that  regulations,  such  as  we  have  adverted  to,  should  be 
met  with  countervailing  laws  on  our  part;  and  no  country  can  have 


reason  to  complain,  if  we  mete  out  to  them  the  same  measure  ot 
justice  as  they  deal  to  us. 

Section  XXV.  The  twenty-fifth  section  is  derived  from  the 
fourth  section  of  the  act  of  1797,  with  some  alterations.  In  the 
first  place  we  have  reduced  the  period  during  which  the  lien  of 
debts  is  to  continue,  to  jive,  years.  We  suggest  that  this  allows 
ample  time  where  the  debt  is  due  and  payable,  and  that  it  harmoni¬ 
zes  in  this  respect  with  the  law  regulating  the  lien  of  judgments. 
In  the  act  1797,  recognizances  generally  are  excepted,  and  there¬ 
by  placed  on  the  same  footing  with  mortgages  and  judgments. 
Now,  it  has  since  been  decided  by  the  supreme  court,  that,  except 
where  they  are  taken  in  the  orphans’  court  for  distributive  shares, 
recognizances  are  not  a  lien  upon  lands.  We  have,  in  conformity 
with  this  decision  and  with  what  we  conceived  to  be  the  view  of 
the  legislature,  omitted  recognizances  from  this  exception .  We 
have  also  omitted  the  proviso  to  the  4th  section  of  the  act  of  1797, 
which  continues  the  lien  in  certain  cases,  to  an  extent  which,  we 
think,  operates  very  injuriously  for  the  general  interest,  by  im¬ 
peding  the  transfer  of  real  estate.  We  submit  that  ample  time  and 
opportunity  are  given  for  all  persons  to  bring  suit  against  the  re¬ 
presentatives  of  a  decedent;  and  if  the  creditor  be  an  infant,  a 
married  woman,  non  compos  mentis,  or  out  of  the  United  States, 
the  laws  recognize  and  admit  the  power  or  authority  of  a  guardian, 
husband,  committee  6r  attorney,  who,  it  must  be  supposed,  will 
be  sufficiently  attentive  to  their  trust  or  interest,  to  make  claim  in 
due  season. 

Section  XXVI  The  twenty  sixth  section  provides,  that  judg¬ 
ments  shall  continue  a  lien  for  five  years  from  the  death  of  a  dece¬ 
dent,  without  a  revival.  The  act  of  1798  limiting  the  lien  of 
judgments,  seems  to  extend  beyond  the  life  of  the  party  against 
whom  judgment  was  obtained;  in  consequence  of  which  if  may 
happen  that  the  lien  of  a  judgment  may  be  held  to  expire,  before 
that  of  a  simple  contract  debt.  To  guard  against  this  inconsisten¬ 
cy,  the  present  section  is  proposed.  It  is  conceived  not  to  be  at 
variance  with  the  design  of  the  act  of  1798,  which  was  “  to  pre¬ 
vent  risk  and  inconvenience  to  purchasers  of  real  estate.”  As  all 
other  debts  of  a  decedent  become  or  are  continued  a  lien  for  five 
years  from  his  death,  without  process  of  revival,  it  is  submitted 
that  the.  convenience  or  security  of  purchasers  does  not  require 
that  judgment  creditors,  under  the  same  circumstances,  should 
be  put  to  the  expense  and  trouble  of  a  scire  facias ,  and  sometimes 
of  procuring  the  appointment  of  a  pro  forma  administrator  to  be 
made  defendant. 

Sections  XXVJI.  XX\  III.  The  first  part  of  the  twenty-seventh 
and  the  twenty-eighth  sections,  are  copied,  with  some  slight  ver¬ 
bal  alterations,  from  the  act  of  13th  April,  1791.  The  last  clause 
of  the  27th  section  is  intended  to  sanction  by  express  enactment 
the  practice  which  has  prevailed  since  the  act  of  1791,  of  substi¬ 
tuting  the  executor  or  administrator  of  a  plaintiff1  in  a  judgment, 
without  the  delay  and  expense  of  a  writ  of  scire  facias-,  and  which 
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was  recognized  by  the  supreme  court,  in  the  ca9e  of  Burners9  adm, 
vs.  Sterling ,  (10.  S.  &  R.  119.) 

We  have  placed  decrees  in  the  orphans’  court  on  the  same  foot¬ 
ing  with  judgments,  the  reasons  being  the  same  in  both  cases. 

Section  XXIX.  In  the  twenty-ninth  section  we  have  endeavor¬ 
ed  to  frame  a  general  rule,  which  shall  place  the  law  respecting  the 
right  of  executors  and  administrators,  to  commence  and  prosecute 
personal  actions  upon  a  certain  and  equitable  basis.  It  was  a  max¬ 
im  of  the  common  law.  that  ,l  personal  actions  die  with  the  per¬ 
son,”  the  reason  for  which,  given  bv  the  author  of  the  commenta¬ 
ries,  viz:  that  “  neither  the  executors  of  the  plaintiff  have  receiv¬ 
ed,  nor  those  of  the  defendant  have  committed,  in  their  own  per¬ 
sonal  capacity,  any  manner  of  wrong  or  injury,”  (3  Blackstone’s 
Comm.  302.)  is  far  from  being  satisfactory,  since  the  remedy  is 
not  for  or  against  the  executor  personally,  but  altogether  upon  the 
|  account  and  at  the  risk  of  the  estate  of  the  decedent.  The  statute 

13.  Edw,  I.  chap.  XXIII.  authorized  executors  to  bring  an  action 
of  account  render,  and  the  4.  Edw.  III.  chap.  VII.  provided  that 
executors  might  have  an  action  of  tresspass  for  wrongs  done  to  the 
goods  of  their  testator  The  construction  given  by  the  English 
courts  and  bv  those  of  our  own  country  to  these  statutes,  and  to 
the  common  law  maxim  to  which  we  have  adverted,  has  not  been 
uniform  nor  entirely  sufficient  for  the  purposes  of  justice.  The  law 
with  respect  to  the  right  of  action  by  executors  and  administrators, 
we  think,  contains  unnecessary  distinctions.  It  has  been  held  for 
example,  that  the  cause  of  action  may  die  in  one  form,  but  survive 
in  another.  The  effect  in  such  cases  is,  to  require  the  representa¬ 
tive  to  waive  an  advantage  which  the  decedent  had:  Suppose  a 
tresspass  and  an  asportation  of  goods.  The  tort  dies — but  if  the 
wrong  doer  has  sold  the  goods  for  half  their  value,  the  representa¬ 
tive  may  sue  him  for  the  money  received.  This  would  not  be  jus¬ 
tice  however.  In  fact,  the  law  is  so  situated  as  to  call  for  legis¬ 
lative  interposition  to  remove  doubts  and  prevent  further  litigation. 
We  propose,  therefore,  to  enact  in  general  terms  that  executors 
and  administrators  may  sue  and  be  sued  in  all  personal  actions, 
except  for  slander,  libels  and  wrongs  done  to  the  person.  These 
cases  have  always  been  excepted  here  and  in  England,  because  be¬ 
ing  derived  mainly  from  personal  considerations,  it  has  been  sup¬ 
posed  to  be  against  the  policy  of  the  law,  to  encourage  their  trans¬ 
mission  to  or  against  the  representatives  of  the  deceased  party. 
We  are  disposed  to  stop  with  these  exceptions  however,  and  to 
place  all  other  actions  upon  the  same  footing  with  respect  to  the 
right  and  also  the  form  of  action,  alter  the  death  of  the  party  as  be¬ 
fore.  This  will  allow  the  person  injured  or  his  representatives,  to 
seek  his  redress  in  the  most  beneficial  form. 

Section  XXX.  In  the  thirtieth  section  we  have  incorporated  the 
provision  contained  in  the  1st  section  of  the  statute  32  Henry 
VII f,  chapter  XXXVII,  which  was  passed  to  remedy  a  defect  of 
the  common  law* 
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Section  XXXl.  The  thirty  first  section  is  derived  from  the  15th 
section  of  the  statute  11th  George  II,  c.  XIX. 

Section  XXXII.  The  statute  17th  Charles  II,  chap.  VIII,  sec¬ 
tion  1 1,  provides  that  an  administrator  de  bonis  non  may  have  a 
Scire  facias  upon  a  judgment  obtained  by  his  predecessor  in  office, 
in  the  3'2d  section  we  have  considerably  enlarged  the  provisions  of 
the  British  statute;  authorising  administrators  de  bonis  non  not 
merely  to  sue  out  writs  of  scire  facias ,  writs  of  error,  and  execu¬ 
tions  upon  former  judgments,  but  to  demand  and  recover  from 
their  predecessors  or  the  representatives  of  such  predecessors, 
all  the  goods  and  funds  remaining  in  their  hands  unadministered. 

The  supreme  court  of  this  state,  in  the  case  of  Jillen  vs.  Irwin ,  (1.  / 

S.  &  R.  549  )  decided  that  an  action  of  Assumpsit  could  not  be 
maintained  by  an  administrator  de  bonis  non  against  the  adminis¬ 
trators  of  a  deceased  executor.  Whether  any  action  at  all  could 
be  maintained  by  such  administrator,  was  considered  so  doubtful 
by  the  late  Chief  Justice  Tdghman,  as  to  induce  him  to  express  a 
wish  that  “  the  law  should  be  made  clear  by  an  act  of  Assembly;” 
and  he  added,  f  i  it  is  certain  that  it  would  be  much  more  conveni¬ 
ent  for  the  administrator  de  bonis  non  to  receive  the  balance  due 
from  the  executor,  and  then  proceed  to  the  settlement  of  the  es¬ 
tate,  than  for  each  creditor  and  legatee  to  bring  a  separate  action 
against  the  administrator  of  the  executor.”  This  section,  there¬ 
fore,  if  adopted  by  the  legislature,  will  remedy  an  obvious  defect 
in  the  law,  and  facilitate  the  settlement  of  the  estates  of  decedents. 

Section  XXXIII.  The  thirty  third  section  is  derived  from  the 
7th  section  of  the  act  of  24th  March,  1818.  We  have  extended 
the  provision  to  the  case  of  proceedings  against  executors  and  ad¬ 
ministrators.  Some  alterations  have  been  made  in  the  phraseolo¬ 
gy,  and  the  case  only  of  executors  and  administrators  is  provided 
for  in  this  place,  for  obvious  reasons. 

Section  XXXIV.  The  thirty-fourth  section  is  intended  to  abol¬ 
ish  a  fiction  of  the  courts,  and  to  prevent  the  inconvenience  and 
injustice  which  might  happen  from  the  levy  of  an  execution  upon 
the  estate  of  a  decedent,  without  notice  to  his  executor  or  adminis¬ 
trator.  The  decision  of  the  supreme  court  in  Leiper  vs.  Levis , 

(15.  S.  &  R.  108.)  establishes  the  rule  that  an  execution  issued  af¬ 
ter  the  death  of  the  party,  gives  the  plaintiff  no  precedence  over 
other  creditors,  although  the  teste  of  such  execution  may  have  been 
antecedent  to  such  death. 

Sections  XXXV.  XXXVI.  XXXVII.  The  thirty-fifth  and  two' 
following  sections  are  submitted  as  amendments  of  our  present 
system  of  proceeding  against  the  real  estate  of  a  decedent.  They 
introduce  nothing  positively  new  in  jurisprudence;  our  practice 
upon  this  subject  being  peculiar,  and  different,  we  believe,  from 
that  of  our  sister  states.  Both  real  ami  personal  property7  are  lia¬ 
ble  in  this  state  for  the  debts  of  a  decedent.  It  is  well  establish¬ 
ed  however,  that  the  personal  estate  is  the  primary  fund,  and  that 
the  real  estate  can  only  be  resorted  to  in  the  event  of  failure  of  the 
former.  Our  law  has  also  followed  the  English  rule,  in  confining 


f  he  authority  of  executors  and  administrators  to  the  personal  assets. 
The  real  estate,  in  cases  of  intestacy,  descends  immediately  on 
the  death  of  the  owner  folds  heirs,  subject  to  his  debts  on  the  con¬ 
tingency  mentioned.  If  our  law  had  provided  that  the  heirs  should 
be  made  party  to  all  suits  of  creditors,  where  the  object  was  to 
obtain  satisfaction  out  of  the  land,  it  would  have  had  the  merit  of 
consistency  and  fairness.  As  it  is,  however,  it  presents  the  anom¬ 
aly  of  one  man’s  property  being  taken  in  execution  &nd  sold  by 
virtue  of  process  issued  in  an  action  against  another;  since,  accor¬ 
ding  to  our  system,  all  actions  by  creditors  are  brought  against 
the  executors  or  administrators,  and  the  execution,  where  it  is 
supposed  or  alleged  that  there  is  no  personal  estate,  may  go  at 
once  against  the  real  estate,  and  without  any  notice  to  the  heir  or 
devisee.  The  executor  is  not  required  to  settle  any  account  by 
which  the  deficiency  of  personal  estate  may  satisfactorily  appear; 
nor  has  he  any  motive,  but  rather  the  contrary,  to  prevent  a  sale 
of  the  real  estate.  In  consequence  of  this  the  real  estate  of  a  fa¬ 
mily  may  be  taken  away  from  them  and  sacrificed  at  a  sheriff’s 
sale,  although  there  is  sufficient  personal  property,  or  although  in 
point  of  fact  the  debt  may  have  been  satisfied,  and  nothing  is  actu¬ 
ally  due  to  the  plaintiff  in  the  judgment.  The  hardships  arising 
from  this  practice  are  so  striking,  that  our  courts  have  frequently 
expressed  their  regret  that  a  different  system  was  not  adopted,  and 
have  endeavored  to  provide  some  means  of  notice  to  the  parties 
interested  in  the  real  estate.  In  the  sections  now  submitted  we 
have  endeavored  to  effect  this  object,  with  the  least  inconvenience 
and  delay  to  the  creditor.  The  thirty-fifth  section  provides  for 
notice  to  the  heirs  or  devisees  by  a  writ  of  scire  facias,  which,  as 
respects  the  extent  and  manner  of  its  service,  is  to  be  under  the 
direction  of  the  court.  This  appeared  to  us  proper,  as  some  of  the 
heirs  or  devisees  may  reside  out  of  the  state,  and  public  notice 
may  be  necessary.  The  thirty-sixth  section  directs,  that  wherev¬ 
er  the  personal  estate  appears  to  be  insufficient  to  satisfy  all  de¬ 
mands,  the  court  shall  stay  all  proceedings  upon  an  execution,  un¬ 
til  the  executor  or  administrator  shall  have  applied  to  the  orphans’ 
court  for  a  sale  of  the  real  estate,  or  an  apportionment  of  the  as¬ 
sets,  or  both  as  the  case  may  require;  and  the  thirty-seventh  sec¬ 
tion  authorizes  the  court  to  make  an  order  on  the  executor  or  ad¬ 
ministrator  to  proceed  in  the  orphans’  court  accordingly.  We  think 
that  the  interests  of  all  parties,  the  creditors  as  well  as  the  repre¬ 
sentatives  of  the  decedent,  will  be  promoted  by  this  course  of  pro¬ 
ceeding.  The  orphans’  court  is  obviously  the  proper  tribunal  for 
settling  the  accounts  of  administrators  and  apportioning  the  assets. 
The  nature  of  its  general  jurisdiction — its  powers  and  authorities, 
and  the  manner  of  its  proceeding,  furnish  advantages  and  facili¬ 
ties  which  the  common  law  courts  do  not  possess.  We  think  also, 
that  concurrent  jurisdiction  on  subjects  of  this  nature  is  not  desi¬ 
rable.  As  the  law  now  stands,  the  decree  of  the  orphans’  court  on 
the  settlement  of  the  accounts  of  an  executor  or  administrator,  is 
not  conclusive  in  an  action  by  a  creditor,  legatee  or  distributee; 


out  the  whole  subject  must  be  re-examined  if  required  by  the  plain¬ 
tiff’,  however  complicated  the  accounts.  In  the  bill  relating  to 
orphans’  courts  we  have  endeavored  to  remove  this  detect  as  res¬ 
pects  accounts  actually  settled  in  the  orphans’  court,  before  the  in¬ 
stitution  of  the  suit  in  the  common  law  courts.  By  the  present 
sections,  the  same  result  will  be  produced  in  all  other  cases  The 
executor  or  administrator  will  be  referred  to  the  orphans’  court 
for  the  settlement  of  his  accounts,  and  for  all  other  proceedings 
consequent  upon  them;  and  the  creditor  will  be  no  farther  delayed 
than  is  necessary  to  ascertain  the  rights  of  other  creditors,  and  to 
protect  the  just  interests  of  heirs  or  devisees.  We  will  add,  that 
a  sale  of  real  estate  by  order  of  the  orphans’  court,  is  in  almost  all 
cases  more  advantageous  for  all  parties  than  a  sheriff’s  sale.  It  is 
conducted  under  the  direction  of  the  executor  or  administrator, 
who  is  bound  to  see  that  the  estate  is  put  up  in  the  manner  most 
likely  to  produce  the  best  price,  and  that  no  more  is  sold  at  a  cash 
price  than  is  requisite  for  the  purpose  of  satisfying  creditors. 

We  might  add  other  remarks  to  show  the  inconveniences  atten¬ 
ding  the  present  course  of  our  practice  in  respect  to  the  real  estate 
of  a  decedent,  under  such  circumstances,  but  we  trust  that  enough 
has  been  said  to  satisfy  the  legislature  of  the  expediency  of  the 
provisions  suggested. 

Section  XXXVIII.  The  thirty  eighth  section  is  also  intended  to 
remedy  a  defect  in  our  existing  law,  but  one  which  is  not  peculiar 
to  our  code,  since  the  same  defect  has  been  observed  and  regretted 
in  England,  and  in  other  states  of  this  Union.  In  Maryland  and 
Indiana,  the  law  has  been  altered  in  the  manner  here  proposed. 
At  present  if  an  executor  should  by  inadvertence  omit  to  plead 
that  he  has  no  assets  in  his  hands,  or  if  after  such  plea  he  should 
suffer  a  general  verdict  to  pass  in  favor  of  the  plaintiff’,  he  becomes 
liable  to  pay  the  debt  out  of  his  own  funds,  if  no  assets  of  the  de¬ 
cedent  should  exist.  The  injustice  of  this  is  so  obvious,  that  we 
presume  the  legislature  will  not  hesitate  to  apply  the  remedy.  The 
rule  we  think  should  be  mutual  and  we  have  trained  the  section 
accordingly. 

The  six  succeeding  sections  relate  to  distribution, 

Section  XXXIX.  The  thirty-ninth  section  is  copied  from  the 
15th  section  of  the  act  of  1794,  with  this  alteration,  that  the 
year  allowed  for  settling  the  estate  and  before  which  distribution 
cannot  be  compelled,  runs  from  the  granting  of  letters  ol  admin¬ 
istration  and  not  from  the  death  of  the  intestate,  as  in  the  former. 
The  amendment  is  made  for  the  purpose  of  making  the  provision 
consistent  with  the  bond  of  the  administrator  and  other  passages 
of  the  law.  ° 

Section  XL.  XLI.  The  forty  and  forty-first  sections  declare  the 
modeot  proceeding  in  the  orphans  court;  where  distribution  is  re¬ 
quired.  In  the  41st,  section  we  have  fixed  a  time  lor  additional 
distribution  when  required,  Snch  as  appeared  to  us  generally 
convenient.  We  may  here  remark,  that  .the  notice  required  by 
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the  first  section  of  the  bill  is  connected  in  its  intent  with  these 
sections. 

Section  XLII.  The  forty-second  section  relates  to  the  security  to 
be  given  by  distributees.  The  15th  section  of  the  act  of  1794,  pro¬ 
vides  that  each  distributee  “shall  give  bond  with  sufficient  secu¬ 
rities  in  the  orphans’  court”  &c.  Some  inconvenience  having  been 
experienced  by  persons  entitled  to  distribution,  in  consequence  of 
the  difficulty  of  tinding  persons  willing  to  undertake  the  office  of 
surety,  we  have  modified  the  language  so  as  to  give  the  orphans’ 
court  power  if  they  shall  be  satisfied  therewith,  to  take  mortgages 
on  real  estate  or  to  authorise  the  investment  of  the  fund  on  pro¬ 
per  security,  for  such  period  as  may  be  just  for  all  parties. 

Section  XLIII.  The  forty-third  section  applies  to  the  case  of 
a  sale  under  proceedings  in  partition,  the  provision  of  the  2 1st 
section  of  the  act  of  1794,  viz:  that  the  estate  so  sold  shall  not 
be  liable  in  the  hands  of  the  purchaser  for  the  debts  of  the  ances¬ 
tor.  This  rule,  with  the  proviso  following,  appeared  to  us  to  be 
essential  to  the  interests  of  all  parties,  to  enable  them  to  obtain 
the  best  price  for  the  property,  and  to  place  the  transaction  on 
the  same  footing  with  other  judicial  sales.  But  that  the  rights  of 
creditors  might  be  preserved,  we  have  provided  that  such  sale  to 
discharge  the  lien  of  debts  must  be  made  after  the  expiration  of 
two  years  from  the  granting  of  administration.  At  present  the  law 
does  not  forbid  proceedings  in  partition  being  commenced,  imme¬ 
diately  after  the  death  of  the  ancestor,  and  the  estate  may  there¬ 
fore  be  sold  within  the  year  allowed  for  the  settlement  of  the 
accounts.  This  ought  not  to  be,  it  the  lien  of  the  debts  is  to  be 
discharged.  We  think  the  addition  of  one  year  to  that  mentioned, 
to  enable  creditors  to  proceed  against  the  land  if  they  think  fit,  is 
requisite.  After  that  period  the  heirs  should  be  allowed  to  divide 
the  real  estate,  and  if  it  cannot  conveniently  be  divided  and  must 
be  sold,  the  creditor  should  resort  to  the  security,  which  in  the 
44th  section  we  have  required  from  the  executor  or  administrator, 
and  in  the  45th  from  the  heir. 

Section  XLVI.  In  the  forty-sixth  section  we  have  provided  for 
the  case  of  a  tenant  for  life  of  the  real  estate,  in  the  event  of  a 
sale  under  proceedings  in  partition  or  for  the  payment  of  debts — > 
in  the  first  case,  by  directing  the  share  of  such  tenant  to  be  charged 
upon  the  land,  as  in  the  case  of  a  widow,  and  in  the  second  event 
by  requiring  him  to  give  security  for  his  share  of  any  surplus, 
sufficient  to  provide  for  the  interests  of  the  persons  entitled  in 
remainder.  The  sale  in  the  latter  case  being  for  payment  of  the( 
debts  of  the  intestate,  it  appeared  to  us  that  the  creditor  was  en¬ 
titled  to  sell  free,  from  any  charge  upon  the  estate  for  the  interests 
of  the  heirs  in  the  surplus.  The  propriety  of  requiring  security 
from  the  tenant  for  life,  appears  to  us  to  be  obvious. 

Section  XLYII.  In  the  forty-seventh  and  several  succeeding 
sections,  the  duties  of  executors  in  respect  to  the  paymeut  of  lega¬ 
cies,  and  the  proceedings  on  the  part  of  legatees,  are  detailed* 
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The  47th  section  authorises  proceedings  in  the  orphans’  court  to 
obtain  payment  of  a  legacy,  and  directs  that  the  security  shall  be 
similar  to  that  given  on  payment  of  a  distributive  share.  We  be¬ 
lieve  that  it  is  the  practice  at  present,  in  some  parts  of  the  state, 
to  apply  to  the  orphans’  court  in  the  case  of  legacies,  and  it  ap- 
pears  to  us,  for  reasons  which  we  have  sufficiently  stated  in  other 
parts  of  our  remarks,  that  that  tribunal  is  the  most  suitable  in  all 
respects  for  the  purpose.  It  is  not  intended,  however,  to  deprive 
the  common  law  courts  of  jurisdiction  in  the  case  of  a  legacy 
payable  by  an  executor,  as  will  be  perceived  by  the  50th  section, 
but  merely  to  give  the  legatee  the  option  of  resorting  to  the  or¬ 
phans’ court,  and  to  authorise  the  executor  to  apply  to  that  tribunal 
for  directions,  if  it  shall  be  necessary,  for  the  apportionment  of  the 
fund  among  legatees  or  otherwise. 

Section  XLVIII.  The  forty-eighth  section  is  derived  from  the 
last  clause  of  the  1st  section  of  the  act  of  2lst  March  1772. 

Section  XLIX.  The  fortv-ninth  section  is  intended  to  provide 
for  a  case  which  sometimes  occurs,  of  a  bequest  of  a  chattel  or 
fund  to  a  legatee  for  the  term  of  his  life  with  remainder  to  ano- 
ther  persons  where  it  is  obviously  proper  that  some  security 
should  be  given  by  the  first  legatee,  for  the  benefit  of  those  in 
remainder;  but  it  appears  to  be  doubtful  whether  the  courts  of  this 
State  possess  the  requisite  power  to  insist  upon  such  security.  In 
the  case  of  King  vs.  Diehl ,  (9.  S.  &  R.  423,)  the  late  chief  jus¬ 
tice  said:  “  In  such  a  case,  chancery  would  see  that  security  was 
given  on  a  bill  filed  by  the  legatees  over  and  with  us,  who  have  no 
bhancery,  perhaps  on  notice  from  such  legatees  to  the  executor 
not  to  pay  without  security,  it  might  be  his  duty  to  act  according¬ 
ly.  I  think  that  on  receiving  such  nolice,  the  executor  ought  to 
put  the  legatee  for  life  to  his  action,  and  the  court  would  take  care 
that,  no  execution  should  issue  till  security  given.”  But  in  the  la¬ 
ter  case  of  Lippincottx s.  fVarder^  14  S  &  R.  118,)  Judge  Duncan 
delivering  the  opinion  of  the  court,  said:  ei  I  apprehend  it  is  still 
usual  in  chancery,  in  a  case  of  danger,  to  require  security.  I  will 
not  pretend  to  say  how  it  would  be  in  Pennsylvania,  as  to  requi¬ 
ring  such  security  from  a  person  to  restore  personal  property  de¬ 
vised  for  life.  I  do  not  know  the  tribunal  here  who  could  exact  it.’* 
The  effect  of  this  section,  therefore,  is  to  confer  sufficient  au¬ 
thority  on  the  court  to  protect  the  interests  of  the  legatees  in 
remainder. 

Section  L.  The  fiftieth  section  authorises  legatees  to  proceed  by 
action  in  any  court  of  common  law  against  the  executor,  and  is 
copied  from  the  1st  section  of  the  act  of  21st  March,  1772. 

Section  LI.  The  fifty-first  section  contains  the  same  provision 
as  the  7th  section  of  the  act  of  1772. 

Section  LII.  The  fifty-second  section  is  derived  from  the  4th. 
section  of  theactof  1772,  with  the  following  alterations:  In  the 
first  place,  the  security  is  directed  to  be  taken  in  the  orphans* 
court,  in  the  same  manner  as  in  the  case  of  distributive  shares,  and 
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tor  the  name  reasons,  for  which  we  refer  to  our  remarks  upor? 
those  sections  By  the  act  of  1772,  an  oiler  is  to  be  made  to  the 
executor  of  two  sufficient  sureties,  and  if  he  decline  them,  then 
the  legatee  is  to  file  the  bond  with  the  clerk  of  the  court  before 
obtaining  process:  but  no  provision  is  made  for  ascertaining  the  com¬ 
petency  of  the  sureties  in  the  latter  case,  who  may  in  fact  be  en¬ 
tirely  insufficient.  The  section  now  proposed  gives  the  orphans’ 
court  power  to  determine  upon  the  qualifications  of  the  sureties 
and,  what  may  be  material  for  the  legatee,  gives  that  tribunal 
power  also  to  accept  any  other  species  of  security.  Again,  it  ap¬ 
pears  to  us  that  it  may  relieve  legatees,  without  injuring  the  rights 
of  creditors,  to  authorise  the  security  to  be  given  at  anytime  be¬ 
fore  execution,  instead  of  requiring  it  before  the  commencement 
of  suit.  It  may  be  easier  for  legatees  to  find  security  after  judg¬ 
ment  in  their  favor,  than  at  the  commencement  of  the  suit;  and 
whatever  tends,  in  however  slight  a  degree,  to  facilitate  the  re¬ 
covery  of  a  just  claim,  ought  we  think  to  be  introduced  into  our 
legislation. 

Section  LI II  The  fifty  third  section  has  been  framed  in  con¬ 
formity  with  the  views  suggested  in  some  previous  remarks  on  the 
superior  competency  of  the  orphans’  court,  to  settle  questions  ari¬ 
sing  on  the  accounts  of  executors  and  administrators,  and  is  in¬ 
tended  to  transfer  to  that  tribunal,  the  subject  of  the  amount  and 
apportionment  of  the  fund.  The  act  of  1772  (section  3  )  author¬ 
ises  the  court,  in  which  the  action  is  brought,  to  appoint  auditors 
to  ascertain,  in  the  particular  case,  how  the  accounts  of  the  execu¬ 
tor  stand,  and  how  t he  assets  ought  to  be  apportioned.  This  must 
be  done,  as  we  have  already  stated,  although  the  accounts  have 
been  previously  settled,  and  the  assets  apportioned  in  the  orphans5 
court.  The  inconvenience  of  this  system,  if  such  it  can  be  cal¬ 
led,  are  manifest:  ar.d  we  think  we  need  add  nothing  to  what  has 
already  been  said  to  satisfy  the  legislature,  that  the  best  course  for 
all  pat  ties,  is  to  refer  all  questions  on  the  subject  of  accounts  and 
assets,  to  the  orphans’  court,  and  to  suspend  proceedings  in  the 
other  courts,  until  the  result  of  the  settlement  in  that  tribunal  is 
ascertained 

Section  LIT.  '!  he  fifty-fourth  section  gives  the  executor  power 
to  stay  execution,  after  judgment,  if  he  shall  have  omitted  to  plead' 
the  want  of  assets,  until  the  accounts  shall  have  been  settled  in 
the  orphans’  court 

Section  LV-  f  he  fifty  fifth  section  provides  as  a  necessary  con¬ 
sequence,  that  the  legatee  shall  be  non  suited,  il  it  appear  by  the 
account  taken,  that  there  are  no  assets  applicable  to  the  payment 
of  the  legacy. 

Section  LVI.  The  fifty  sixth  section  is  copied  from  the  fifth 
section  of  the  act  of  1772. 

Section  LVII.  The  fifty-seventh  section  is  now  as  a  positive 
rule,  though  it  is  believed  to  be  in  conformity  with  the  general 
understanding  upon  the  subject.  The  acts  of  1772,  and  1794, 
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which  authorise  executors  and  administrators  to  take  refunding 
bonds,  gives,  it  is  true,  the  creditors  ota  decedent  no  opportunity 
of  ascertaining  or  objecting  to  the  sufficiency  of  the  sureties  offer¬ 
ed  by  legatees  or  distributees,  yet  where  such  sureties  have  been 
in  good  faith,  it  is  supposed  that  the  executors  or  administrators 
would  be  discharged  from  liability  to  creditors.  In  the  preceding 
sections  relating  to  the  security  to  be  given  by  legatees  and  distri¬ 
butees,  we  have  given  the  orphans’  court  full  authority  to  inquire 
into  the  character  and  competency  of  the  security  offered,  and 
having  devolved  upon  that  tribunal,  the  responsibility  of  deter¬ 
mining  these  questions,  we  think  that  there  is  additional  reasons 
for  relieving  executors  and  administrators  from  further  liability. 

Section  LVIII.  The  fifty-eighth  section  is  intended  to  author¬ 
ise  executors  and  administrators  to  make  distribution,  and  pay 
legacies,  if  they  shali  think  proper  without  application  to  the 
court,  and  is  derived  from  the  16th  section  of  the  act  of  1794. 

Section  LIX.  LX.  LXI.  The  fifty-ninth,  and  two  following  sec¬ 
tions  have  been  framed  to  remedy  a  serious  defect  in  our  juris¬ 
prudence,  arising,  like  many  others,  from  the  attempt  to  obtain 
justice  with  the  insufficient  machinery  of  our  common  law 
courts.  Where  a  legacy  has  been  charged  upon  land,  the  only 
remedy  ot  the  legatee  at  present  is,  to  bring  an  action  in  a  district 
Court,  or  court  of  common  pleas.  The  form  of  the  action,  the  party 
against  whom  it  must  be  brought,  the  persons  who  ought  to  have  no¬ 
tice  of  the  proceedings,  the  form  of  the  judgment,  all  these  present 
questions  of  no  easy  solution;  and  however  settled,  still  leaving  in¬ 
congruities  and  difficulties,  as  may  be  seen  in  the  cases  of  Brown 
vs.  Furer  (4,  S.  &  R.  2 IS.)  and  Ganse  vs.  Viley  fid.  509J  Which 
led  the  judges  to  regret  that  there  did  not  exist  a  tribunal,  with 
more  ample  and  appropriate  powers.  We  think  that  the  orphans’ 
court  as  now  constituted  is  adequate  for  the  purpose,  and  that  the 
mode  pointed  out  in  this  and  the  next  section,  will  remove  all  the 
difficulties  which  have  been  felt  in  the  other  courts;  all  parties  will 
have  notice,  the  executor  as  representative  of  creditors,  the  heir 
or  devisee  in  respect  to  the  land,  and  all  such  other  persons  as  the 
court,  looking  to  the  circumstances  of  the  case  may  require.  The 
60th  section  authorises  proceedings  against  real  estate  in  another 
county,  under  the  direction  of  the  orphan’s  court  of  that  county. 
Some  authority  of  this  kind  appears  to  be  necessary.  The  late 
Mr.  Girard,  charged  all  his  real  estate  in  Pennsylvania ,  with  the 
payment  of  certain  annuities  and  legicies;  and  such  directions 
have  been  given  in  other  wills.  How  are  legacies  to  be  recovered 
under  such  circumstances?  We  have  in  Pennsylvania  no  court 
whose  jurisdiction  extends  over  the  whole  state,  and  if  such  tribu¬ 
nal  existed,  the  powers  of  a  common  law  court  would  be  inade¬ 
quate  to  settle  the  various  questions  respecting  creditors  and  con¬ 
tribution  between  heirs  or  devisees,  that  might  arise.  We  know 
of  no  other  mode  of  overcoming  these  difficulties  than  to  give 
general  authority  to  the  orphans’  court  which  possesses  jurisdic- 
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tson  of  the  accounts  of  the  executors,  to  entertain  the  application 
of  the  legatee,  and  after  due  notice,  and  having  all  parties  interes¬ 
ted,  to  make  such  order  for  the  payment  of  the  legacy  out  of  the 
real  estate,  as  may  be  according  to  the  doctrines  and  practice  of 
equity.  Without  going  to  such  a  court,  any  extra-territorial  pow¬ 
er,  its  decree  may  nevertheless  be  certified  to  other  orphans* 
courts,  who  will  carry  it  into  effect,  by  issuing  process,  if  neces¬ 
sary,  to  sell  so  much  of  the  real  estate,  within  their  own  limits, 
as  may  be  requisite. 

The  61st  section  provides  that  the  legatee  shall  give  similar  se¬ 
curity  to  refund,  as  is  required  in  the  case  of  other  legatees. 

We  submit  these  provisions  to  the  legislature,  under  the  con¬ 
viction  of  the  necessity  of  some  remedy  for  the  deficiencies  adver¬ 
ted  to,  and  with  the  belief  that  they  will  afford  at  least  some  im¬ 
provement  in  the  practice. 

Sections  LXfI.  LXIIl.  LXIV.  LXV.  The  sixty-second  and 
three  following  sections  contain  the  provisions  of  the  act  of  7th 
April,  1826,  relating  to  collateral  inheritances,  so  far  as  the  duties 
of  executors  and  administrators  are  concerned.  The  63d  section 
provides  in  addition  for  the  case  of  a  legacy  bequeathed  for  a  limi¬ 
ted  period,  or  upon  a  condition  or  contingency,  by  authorizing  an 
apportionment  under  the  direction  of  the  orphans’  court.  Some 
provisions  of  this  kind  appeared  to  us  necessary,  to  prevent  the 
whole  burden  of  the  tax  falling  upon  the  first  taker  of  the  legacy. 
We  had  also  provided  fora  case  omitted  in  the  act  of  1826,  viz: 
that  of  a  legacy  charged  on  land. 

Section  LXVI,  The  sixty-sixth  section  provides  for  notice  to 
corporations  of  all  devises  and  bequests  to  them,  and  is  copied 
from  the  5th  section  of  the  act  of  6th  April,  1791,  with  one  altera¬ 
tion,  devolving  the  duty  of  giving  notice,  upon  the  executor  instead 
of  the  register  of  wills,  as  it  appears  to  us  to  belong  more  properly 
to  the  former. 

Section  LXV [I.  In  the  sixty-seventh  section  we  have  proposed, 
for  the  sake  of  brevity,  a  general  provision,  placing  administrators 
with  a  will  annexed,  upon  the  same  footing  in  every  respect  with 
executors,  to  avoid  the  necessity  of  a  particular  provision  in  each 
section. 

Section  LXVI1I.  The  sixty-eighth  section  is  in  conformity  with 
the  obvious  rules  of  equity  and  justice,  and  with  the  jurisprudence 
of  some  of  our  sister  states. 

Sections  LXIX.  LXX.  LXXI.  LXXII.  LXXIII.  The  sixty- 
ninth  and  four  following  and  concluding  sections  of  the  bill,  re¬ 
late  to  the  powers  and  duties  of  collectors,  and  are  necessary  ad¬ 
ditions  to  the  provisions  respecting  those  officers  in  the  bill  “rela¬ 
ting  to  registers  and  registers’ courts.  If  the  legislature  should 
think  it  expedient  to  dispense  with  the  office  entirely,  these  sec¬ 
tions  can  be  omitted  without  injury  to  the  system  or  texture  of  the 
present  bill. 
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